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“Let a Rule Nisi be issued calling upon the respondents to show cause as to
why a direction should not be given upon them to register any application /
petition submitted by any registered organization which is working for
public interest without receiving any foreign or Governemnt Funds as a
Writ Petition without court fees and affidavit and/or such other or further
order or orders passed as to this Court may seem fit and proper.

The Rule is returnable within 4(four) weeks from date.

The petitioners are directed to put in requisites for service of notices upon
the respondents by registered post as well as through usual process within

3(three) working days, failing which, the Rule shall stand discharged.”
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The organization is one of the leading human rights organizations working
for the enforcement of fundamental rights of the citizens along with
protection of environment for better living and sustainable development. The
organization is registered being number S-4241(343)04 dated 17.11.2004. The
organization also got registration from the NGO bureau by way of judgment
obtaining from the Hon’ble High Court Division in Writ Petition No. 3259 of
2010. That it is stated that the organization has filed about Two Hundreds
public interest litigations for judicial enforcements and judicial review by the
Hon’ble Court. That it is stated that the organization has always been bearing
all the cost of the cases by its own fund which is raised by the donation of the
members of the organization. That it is stated that the organization receives
no fund from abroad or from the Government or organization except the
lawyer members. That due to present high volume of cases it is not possible to
bear all the cost of the cases as filed before the Hon’ble High Court Division
as the public interest litigations. That it is stated that those
petitions/applications were normally filed without affidavit for the sake of
interest of others. That in many cases the Hon’ble High Court Division has
passed Judgment such as i) VAT collection from the patient declared illegal,
ii) directed to constitute civil vacation court during civil vacation in every
December in subordinate court, iii) directed not to set up any cattle hat on the
street in Dhaka City during Eid-Ul-Azha nad removing all slaughtering
materials within 24 hours with a hyugienic manner, iv) directed to form an

inquiry commission about murder/rape/persecution /torture commi9tted



immediate after parliament election of 2001 upon the then opposition
supporters and minorities, v) directed to set up food court in every city in
order to prevent food adulteration, vi) directed to form an “Earthquake
Preparedness and Awareness Committee” and collected the necessary
earthquake rescue equipments as per their recommendation, vii) direcdted to
protect river Buriganga, Baluc Turag and Shitallakha and to stop
encroachment in the rivers as well as directed to remove all the structure
from inside the rivers etc. That many others cases are pending before the

Hon’ble High Court Division, which have been filed for public interest.

On 29.01.2014, a writ petition was filed without affidavit on the basis of a
news published in the daily ‘Kaler Kantha’ on 30.12.2013 with the headline
that “feg @ I&Ter stating “=PT REF SPRITY ITN-HF @GS BTAR 7 FORF T
AR (TR (T G | 9T AT T B 0 (g A (@ AT (AT 7o A% 17
That it is stated that at the time of motion hearing on 11.02.14 a legal question
was raised by a Division Bench of the Hon’ble High Court comprising of Mr.
Justice Mirza Hussain Haider and Mr. Justice Md. Khurshid Alam Sarker
whether an application/petition can be filed and heard if it is made without
affidavit. That it is stated that the Hob’ble High Court also asked for
reasoning and grounds for filing the application without affidavit. That it is
stated that earlier the petitioner had no difficulties to get its
applications/petitions heard without affidavit. Moreover many cases have
been filed earlier by the organization without affidavit and court fees. That it
is stated that the Hon’ble High Court relied for its reasoning and grounds on
the amended “Supreme Court of Bangladesh (High Court) Rules, 1973 (as
amended in 2012).

As per sub-rule 3 of rule 3 of Chapter IV A of the Supreme Court of
Bangladesh (High Court) Rules, 1973 (as amended in 2012), in case of writ
matters, every application/petition for motion shall be sent/presented to the
Affidavit Commissioner for swearing in affidavit by the deponent. As per rule
4 of Chapter IVA of the Supreme Court of Bangladesh (High Court) Rules,
1973 (as amended in 2012), an application under article 102 of the
Constitution shall be supported by an affidavit. That it further stated that as
per rule 5 of Chapter XIA of the Supreme Court of Bangladesh (High Court)
Rules, 1973 (as amended in 2012), every application/petition shall be verified
by an affidavit of the petitioner himself or ----by any person who is competent
to represent the aggrieved person. That the rule nos. 6 and 7 Chapter XIA of



the said Rules also contain some other further information as regards
affidavit. That it is stated that the Hon’ble High Court found its legal

standing and footing for affidavit in the above rules of the said Rules.

That it is further stated that on the other hand, as per sub-rule 1 of rule 10 of
Chapter XIA of the Supreme Court of Bangladesh (High Court) Rules, 1973
(as amended in 2012), a letter signed by a person and sent/addressed to the
Chief Justice or any other Judge or the Court or the Rregistrar or any report
published in a newspaper or other media may be treated as an application
within the meaning of article 102 of the Constitution of Bangladesh and the
Hon’ble High Court may issue Rule Nisi on the basis of that letter or
newspaper. That as per sub-rule:4 of rule 10 of Chapter XIA of the said Rules
after Rule Nisi such letter/report shall be registered as a Writ Petition (Suo
moto). That as per sub-rule:3 and others of rule 10 of Chapter XIA of the said
Rules swearing in an affidavit, payment of Court fees and observing other
rigid formalities shall not be applicable to such applications brought before
the Hon’ble Court through letter or news report.

That it is stated that in the case of Bandhua Mukti Morcha v. Union of India
and others [AIR 1984 SC 802, para: 12] per Bhagwati, J said: where a
member of the public acting bonafide moves the court for enforcement of a
fundamental right on behalf of a person or class of persons who on account of
poverty or disability or socially or economically disadvantaged position
cannot approach the court for relief, such member of the public may move
the Court even by just writing a letter5, because it would not be right or fair
to expect a person acting pro bono public to incur expenses out of his own
pocket for going to a lawyer and preparing a regular writ petition for being
filed in Court for enforcement of the fundamental right of the poor and
deprived sections of the community and in such a case, a letter addressed by

him can legitimately be regarded as an “appropriate” proceeding.

That it is stated that in the said case of Bandhua Mukti Morcha v. Union of
India and others [AIR 1984 SC 802, para: 78] Amarendra Nath Sen, J
expressed his agreement with Bhagwati J: where he said that for effectively
safeguarding the fundamental rights guaranteed by the Constitution, the
Court, if satisfied on the materials placed in the form of a letter or other
communication addressed to this Court, may take notice of the same in
appropriate cases. That Mr. Sen J further continued to say that in exceptional

circumstances and particularly in matter of general public interest, the Court



may, taking into consideration the particular facts and circumstances of the
case, proceed to exercise its jurisdiction under Article 32 of the Constitution
for enforcement of fundamental rights treating the letter or the
communication in any other form as an appropriate proceeding under Article
32 of the Constitution. That Mr. Sen J further continued that fundamental
rights guaranteed under the Constitution are indeed too sacred to be ignored
or trifled with merely on the ground of technicality or any rule of procedure.
That he further said that a mere procedure technicality in the matter of form
or procedure which may not in any way affect the substance of any
proceeding should not stand in the way of the exercise of the very wide
jurisdiction and powers conferred on this Court under Article 32 of the
Constitution for enforcement of fundamental rights guarangeed under the

Constitution.

That it is stated that in the case of Advocate Md. Salauddin Dolon v. Govt. of
Bangladesh and others [63 DLR(2011)-HCD 81] it was held that the
petitioner being an Advocate, swearing in affidavit on the application for
public interest has been dispensed with and directed to register the

application as a Writ Petition.
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The Supreme Court of Bangladesh (High Court) Rules, 1973 (as amended in
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“An application/petition not registered as a case shall ordinarily be
presented before a Motion Bench for hearing for the purpose of

issuance of a Rule or for its registration otherwise.”
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“Where a member of the public acting bonafide moves the Court for
enforcement of a fundamental right on behalf of a person or class of
persons who on account of poverty or disability or socially or economically
disadvantaged position cannot approach the Court for relief, such member
of the public may move the Court even by just writing a letter, because it
would not be right or fair to expect a person acting pro bono publico to
Incur expenses out of his own pocket for going to a lawyer and preparing a
regular writ petition for being filed in Court for enforcement of the
fundamental right of the poor and deprived sections of the community and
In such a case, a letter addressed by him can legitimately be regarded as

an “appropriate” proceeding.”
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Where he said that for effectively safeguarding the fundamental rights
guaranteed by the Constitution, the Court, if satisfied on the materials
placed in the form of a letter or other communication addressed to this



Court, may take notice of the same in appropriate cases. That Mr. Sen J
further continued to say that in exceptional circumstances and
particularly in matter of general public interest, the Court may, taking
into consideration the particular facts and circumstances of the case,
proceed to exercise it jurisdiction under Article 32 of the Constitution
for enforcement of fundamental rights treating the letter or the
communication in any other form as an appropriate proceeding under
Article 32 of the Constitution. That Mr. Sen J further continued that
fundamental rights guaranteed under the Constitution are indeed too
sacred to be ignored or trifled with merely on the ground of technicality

or any rule of procedure. That he further said that a mere procedure

technicality in the matter of form or procedure which may not in any

way affect the substance of any proceeding should not stand in the way

of the exercise of the very wide jurisdiction and powers conferred on

this Court under Article 32 of the Constitution for Enforcement of

fundamental rights guaranteed under the Constitution.
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