
            IN THE SUPREME COURT OF BANGLADESH 

              HIGH COURT DIVISION 
           (Special Original Jurisdiction) 
 

     

     

WRIT PETITION NO. 4242 OF 2009 
 

 

In the matter of: 
 

Application under article 102 of the Constitution 

of the People’s Republic of Bangladesh 

                                      And 

In the matter of: 
 

Human Rights and Peace for Bangladesh 
represented by its President Advocate Manzill 

Murshid Supreme Court of Bangladesh.                

                      

  … Petitioner   

-Versus- 

Bangladesh, represented by the Secretary 

Ministry of Local Government, Rural 

Development and Co-operatives, Bangladesh 

Secretariat, Police Station-Shahabag, Dhaka and 

others 

          … Respondents 

Mr. Manzill Murshid, Advocate 

                           
 .… For the petitioner 

 

Ms. Israt Jahan, DAG 

             ….  For respondent No. 5 

 
 
 

 

Heard on 17.01.2018, 01.02.2018 &   

19.02.2018 

                  And 

Judgment on the 14th March, 2018  
 

 

Present: 
 

Ms. Justice Zinat Ara 

                   And 

Mr. Justice Kazi Md. Ejarul Haque Akondo 

 
 

Zinat Ara, J: 

On an application under article 102 of the Constitution filed by petitioner-

Human Rights and Peace for Bangladesh, as a public interest litigation, a 

rule nisi was issued in the following terms:- 
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“Let a Rule Nisi issue calling upon the respondents to show cause as to 

why a direction should not be given upon the respondents to take 

appropriate steps as per the provision of section 7 of Bangladesh 

Environment Conservation Act 1995 (amended in 2000 and 2002) and as 

per section 5 of the gnvbMix, wefvMxq kni I †Rjv kn‡ii †cŠi GjvKvmn †`‡ki mKj 

†cŠi GjvKvi †Ljvi gvV Db¥y³ ¯’vb, D`¨vb Ges cÖvK…wZK Rjvavi msiÿb AvBb and why a 

direction should not be given to the respondents to stop illegal 

encroaching upon Sandha River by filling earth at Banaripara, Barisal in 

violation of the provision of law and/or such other or further order or 

orders passed as to this Court may seem fit and proper.” 
 

At the time of issuance of the rule, an ad-interim order was passed 

directing the parties to maintain status quo in respect of filling earth over 

Sandhya River at Banaripara, Barisal for a period of three months, which 

was, subsequently, extended till disposal of the rule.  

Case of the Petitioner 
Petitioner-Human Rights and Peace for Bangladesh (shortly, HRPB) is a 

non-profitable registered organization with the aim and objects to up-hold 

the rights of citizen and to work for the poor people, to give legal support 

to the helpless people and to build up awareness amongst the people about 

their rights, etc. HRPB is also working to protect environment and to take 

legal steps against the activities of destroying environment. HRPB 

receives no foreign grant or donation from any foreign country. On 

18.05.2009, a report was published in the Daily Prothom Alo that the 

Sandhya River (shortly, Sandhya River) is being filled up by some 

interested quarter violating the provisions of law. It was stated in the 

report that though such kinds of activities are continuing, but the 

concerned authorities are silent and not performing their duties properly. 

Consequently, the aforesaid act is seriously affecting the environment as 

well as the cultivation of the land. In the circumstances, HRPB in the 

interest of the farmers of the local area, who are poor people and unable to 

come before the Court to establish their rights, has filed this public 

interest litigation (PIL) to protect the environment. Section 5 of the gnvbMix, 

wefvMxq kni I †Rjv kn‡ii †cŠi GjvKvmn †`‡ki mKj †cŠi GjvKvi †Ljvi gvV Db¥y³ ¯’vb, 

D`¨vb Ges cÖvK…wZK Rjvavi msiÿb AvBb, 2000 (shortly stated as the Ain, 2000), 

specifically prohibits any change in the nature of any land that has been 

earmarked as a natural reservoir. Sandhya River is recognized as river. 

But, violating all applicable laws of the country, for the benefit of some 

interested quarters, the respondents are going to implement a housing 

project by encroaching upon the river. The respondents have miserably 

failed to administer the relevant laws and to protect the public interest. 

Due to failure to ensure proper implementation of laws, the respondents 

have caused severe damages to the environment and the villagers are 

being adversely affected to the right of life. The respondents are public 

servants and they are duty bound to serve the people and to perform their 

public duties. Inspite of the same, they are, rather, filling the earth 

encroaching upon Sandhya River unlawfully. The respondents failed to 

implement the relevant laws. Their failure resulted in damage to the 
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environment of the area and adversely affecting the cultivation of the land 

of the villagers. In the circumstances, the respondents are required to be 

directed to protect Sandhya River in accordance with law. 

In the above background, HRPB has filed this writ petition and obtained 

the rule.  

The petitioner filed a supplementary affidavit annexing copy of the news 

report published in the news-paper, namely, the Daily Kaler Kantho dated 

22nd May, 2014 (Annexure-2 to the supplementary affidavit) stating that 

respondent No. 5, the Deputy Commissioner, Barisal (shortly, the DC) 

has allotted fund/wheat for earth filling within the boundary of 

Sandhya/Krishnakati River in order to implement a project. It is evident 

from the report of the news-paper that the area of the river has been 

encroached by way of earth filling. So, it is clear that the DC has created 

obstruction to normal flow of the river water by way of earth filling and 

encroaching upon the river. The DC also took initiative to change the 

nature of the river land claiming it to be alluvial land in the year 2008. 

The Assistant Commissioner (Land) passed an order declaring the land as 

Nal. Therefore, action should be taken against them for such kinds of 

malafide activities, which is contrary to the laws of the land. The area 

within which the DC is going to implement an Abashan Project is within 

the area of Sandhya/Krishnakati River as per CS and RS Maps. So, there 

is no scope to occupy the area of the river in the name of a project by way 

of earth filling violating the laws of the land.  

In the supplementary affidavit, HRPB has sought for the following 

directions upon the DC and other respondents:-  

i) To conduct a survey over Sandah River/Krishnakati River of 

Barisal district and identify the territory of the river as per CS and 

RS Maps and prepare a list of the persons/institutions occupying 

the area of the river within two months. 
 

ii) To evict /demolish /remove all structures /constructions 

/earth filling within the area of Sandha/Krishnakati River as per 

survey of CS and RS maps within three months. 
 

iii) Rehabilitate the poor and landless people, for whom the 

project was initiated, to any other suitable place in the Government 

land situated within the Banaripara Upazila under Barisal district. 
 

iv) To take legal steps as per section 7 of evsjv‡`k cwi‡ek msiÿY 

AvBb, 1995 (shortly, the Act, 1995) and sections 5 and 8 of the Ain, 

2000 against the persons liable for earth filling within the area of 

Sandhya/Krishnakati River of Barisal district. 
 

v) To form a monitoring committee consisting of five members 

including two elected public representatives of the locality to look 

after the area so, that no one can encroach upon the area of 

Sandha/Krishnakati River of Barisal district. 
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vi) To take all necessary and effective steps to protect/save the 

original territory of all the rivers/canals situated within the area of 

Barisal district with the assistance of the Law Enforcing Agencies 

and the Department of Environment. 
 

Case of Respondent No. 5 

the Deputy Commissioner, Barisal 
  

The news titled “ewikv‡ji mÜ¨v b`x fivU K‡i Avevmb” published in the Daily 

Prothom Alo on 18th May, 2009 is not correct, because a part of Sandya 

River has been alluviated naturally. The respondents raised the land by 

earth filling for the purpose of making place for shelter of landless people 

of the locality under a project, namely, “Earth Filling of Kajlahar Abasan 

Project” (shortly, Kajlahar Project). By the said act of earth filling, neither 

the provision of the Act, 1995 nor the provision of section 5 of the Ain, 

2000 has been violated. The earth from the owners of the land beside the 

river has not also been taken away for filling up the project area by the 

respondents. It is the Government policy decision to protect basic human 

rights of the disadvantaged citizens, who are landless and poor people of 

Banaripara Upazilla under Barisal district. For the said purpose, Kajlahar 

Project has been taken up by the Government for the welfare of the poor 

and landless villagers of the aforesaid area. The river Sandhya is under 

Plot No. 311 of Government Khas Khatian No. 1. The alluvium land is 

measuring an area of 11.00 acres within Mouja-Kajlahar of Upazila-

Banaripara. Kajlahar Project is covering an area of 5.50 acres of land out 

of the said alluvium land.  

In the supplementary affidavit-in-opposition, it has been stated that after 

publishing CS and RS maps, a long time elapsed. Meanwhile, the 

alluvium land arose in a part of Sandhya/Krishnakati River. 

Arguments of the Contending Parties 
Mr. Manzill Murshid, the learned Advocate for the petitioner, takes us 

through the writ petition, the supplementary affidavit, the annexures 

thereto and put forward the following arguments before us:- 

(1) It is the responsibility of the respondents, including the DC, 

to protect Sandhya/Krishnakati River in view of the provisions of 

section 7 of the Act, 1995 and section 5 of the Ain, 2000. 

(2) Under section 7 of the Act, 1995, respondent No. 2, the 

Director General of Paribesh Adhidaptar (shortly, the Adhidaptar) is 

legally bound to take steps, if any one causes any act which directly 

or indirectly affects the environment. But, in the instant case, the DC, 

who is also legally bound to comply with all the laws of Bangladesh, 

violating the provisions of the aforesaid related laws, has been filling 

up the part of Sandhya/Krishnakati River in the name of Kajlahar 

Project illegally but no action is being taken by respondent No. 2. 

(3) Sections 5 and 6 of the Ain, 2000 specifically prohibits 

change of any class of land i.e. playground, open space, Beel, river 

and natural reservoir. But, in the instant case, the respondents, 

without protecting Sandhya/Krishnakati River, are filling earth 
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encroaching upon the land within the river boundary and thereby, 

creating obstacle to Sandhya/Krishnakati River, violating the 

provisions of section 7 of the Act, 1995 and sections 5 and 6 of the 

Ain, 2000. 

(4) From the news-paper reports as well as the CS and RS maps 

produced from the office of the DC, it is evident that Kajlahar Project 

is being implemented by filling up earth on the river flow. 

(5) As per provision of article 18A of the Constitution of the 

People’s Republic of Bangladesh (shortly, the Constitution), the State 

shall endeavour to protect and improve the environment and to 

preserve and safeguard the natural resources for the present and 

future generation.  

(6) In the above facts and circumstances, directions should be 

given upon the respondents as mentioned in paragraph 7 of the 

supplementary affidavit to protect Sandhya/Krishnakati River. 

In support of his submissions, Mr. Murshid has relied on the decisions in 

the following cases:- 

(i) City Sugar Industries Limited and others vs Human Rights 

and Peace for Bangladesh and others, reported in 62 DLR (AD) 428 ; 

and 
 

(ii) Human Rights and Peace for Bangladesh and others vs 

Bangladesh and others, reported in 29 BLD (HCD) 479. 
 

In reply, Ms. Israt Jahan, the learned Deputy Attorney General appearing 

on behalf of respondent No. 5-the Deputy Commissioner, Barisal, takes us 

through the affidavit-in-opposition, the supplementary affidavit-in-

opposition, the connected materials on record and contends that the DC 

has not filled up any land encroaching upon Sandhya/Krishnakati River at 

Banaripara, Barisal. She next contends that Kajlahar Project has been 

taken up by the Government for re-habilitation of landless and poor 

people of the area and the DC only raised the land by earth filling on the 

alluvium land of Sandhya/Krishnakati River. 

Ms. Israt Jahan frankly concedes that the land on which the project is 

going to be implemented, according to both CS and RS maps, falls within 

the boundary of Sandhya/Krishnakati River at Banaripara area. But she 

adds that after long elapse of time, the said land has been alluviated and 

the said land belongs to the Government. 

In the circumstances, she prays for discharge of the rule.  

However, she fails to explain the claim of the DC that the said land is not 

within the area of Sandhya/Krishnakati River in relation to CS and RS 

maps as submitted by the DC.  

Points for Determination 
In view of the arguments as advanced by the learned Advocate for the 

petitioner and the learned Deputy Attorney General, the questions to be 

decided in this rule are:- 

(i) whether part of Sandhya/Krishnakati River has been encroached 

upon and filled up by the Government functionaries (the DC and 

others); and  
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(ii) whether directions are necessary upon the respondents as sought for 

in this matter. 

Examination of Records 
We have examined the writ petition, the supplementary affidavit and 

annexures thereto, the affidavit-in-opposition, the supplementary 

affidavit-in-opposition filed by respondent No. 5, the annexures thereto 

and the connected materials on record. We have also carefully studied the 

provision of article 18A of the Constitution, the relevant provisions of 

section 7 of the Act, 1995 and sections 5 and 7 of the Ain, 2000 and the 

decisions as cited by Mr. Manzill Murshid, the learned Advocate for the 

petitioner.  

Deliberation of the Court 
The first question is whether any part of Sandhya/Krishnakati River was 

encroached upon and filled up by the Government functionaries (the DC) 

for the purpose of implementation of Kajlahar Project. 

At the outset, it needs to be mentioned that the learned Advocate for the 

petitioner and the learned Deputy Attorney General both informed us that 

Sandhya and Krishnakati River is the same river, but known as Sandhya 

and Krishnakati at various places of Barisal district.   

From the news report published in the Daily Protham Alo dated 18th May, 

2009 (Annexure-A to the writ petition), it appears that the picture 

contained therein clearly shows the initial stage of earth filling at some 

places within the boundary of Sandhya/Krishnakati River , though the 

respondents claim that the land is alluvium land. Similarly, from the news 

report published in the Daily Kaler Kantho dated 25th May, 2014 

(Annexure-2 to the supplementary affidavit), with the pictures of Kajlahar 

Project, it is apparent that in fact, some part of Sandhya/Krishnakati River 

was filled up by earth and there is apparent encroachment upon the river 

by constructing some boundaries for Kajlahar Project. These pictures have 

not been specifically denied by the DC. The DC has not also claimed that 

these pictures do not contain Kajlahar Project. 

Even, if we do not rely on the reports of the news-papers with clear 

pictures about encroachment upon Sandhya/Krishnakati River, it 

transpires from the CS map of Kajhar Mouza (‡gŠRvi cÖKvk¨ bvg KvRjvnvi in 

the CS map) of the then Bakerganj district now Barisal district, which is 

produced by the DC (Annexure-2 to the supplementary affidavit-in-

opposition), that entire river is shown in the CS map as a river flow 

without any interruption anywhere. The CS map was prepared in the year 

1904-1905 as mentioned therein. Further, Sandhya/Krishnakati River is 

also shown in the RS map of Kajlahar Mouja under Banaripara Police 

Station (Annexures-3 to the supplementary affidavit-in-opposition filed 

by the DC) without any interruption within the river and with a 

continuous river flow. From this RS map, it appears that this map was 

prepared under the authority of the Government in the years 1940-1942 

and 1943 to 1950.  
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Thus, it is evident that in the RS map prepared by the Government in the 

year 1950, there is no change in Krishnakati River. The boundary pillars 

are also clearly shown in this RS map.  

However, an alleged RS map (Annexure-3A to the supplementary 

affidavit-in-opposition) has been produced from the office of the DC with 

some changes in the map by handwritings over the original map (prepared 

under the authority of the Government in the years 1940-1042 and 1945-

1050). By hand, it is written as “eZ©gvb b`x” But this map clearly shows that 

over the original RS map, these words were written by hand. But it is not 

the actual RS map prepared under the authority of the Government. In this 

map, some places were shown as “paddy filed.” Part of this area is filled 

up by the DC on this river i.e. Sandhya/Krishnakati River.  

It is a common knowledge and scenario that during dry season, when part 

of the river dries up, local people cultivates those places and grows paddy 

or other agricultural products. But in rainy season, the river gains its 

original shape with vast water. 

Therefore, it is evident that both in the original CS and RS maps, 

Sandhya/Krishnakati River at Mouja Kajlahar under Banaripara Police 

Station was shown as a continuous river flow in the same manner. 

Subsequently, on the previous RS map, a deviation was shown, in hand-

writing, without any preparation of fresh RS map under the authority of 

the Government. If the original CS and RS maps, the photographs as 

published in the news-papers and the RS map vide Annexure-3A are 

compared together, it is evident that Kajlahar Project is being 

implemented within the boundary of Sandhya/Krishnakati River as shown 

in the CS and RS maps by encroaching upon a part of the river. Therefore, 

it cannot be said that the question whether the project is being 

implemented by encroaching upon a part of Sandhya/Krishnakati River is 

a disputed question of fact, as the documents produced by the 

Government clearly support the petitioner’s case about encroachment 

upon the river.  

Further, it is also admitted in paragraph 4 of the affidavit-in-opposition 

filed by the DC that the respondents raised the land by earth filling with a 

view to make a place for landless people of the locality, which also 

supports the news reports published in the news-papers relating to earth 

filling on the part of the Sandhya/Krishnakati River by the respondents.  

In view of the discussions made hereinbefore, we are of the considered 

view that Kajlahar Project is being implemented by encroaching upon a 

part within of the river boundary, according to CS and RS maps. 

Now, let us study the relevant laws on the subject of encroachment upon 

the river, etc.  

Article 18A of the Constitution of the People’s Republic of Bangladesh 

reads as under:-  
“18A. The State shall endeavour to protect and improve the 

environment and to preserve and safeguard the natural resources, 

biodiversity, wetlands, forests and wild life for the present and future 

citizens.”   
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Article 18A has been inserted in the Constitution by the Parliament by the 

Constitution (Fifteenth Amendment) Act, 2011. 

Thus, under the “Fundamental Principle of the State Policy” of our 

Constitution, it is the duty of the State to protect and improve the 

environment, wetlands, natural resources, which includes water, etc. 

Therefore, the Government cannot implement a project violating the 

Fundamental Principle of the State Policy.   

In such circumstances, the plea that the Government functionaries are 

implementing a policy decision of the Government for the poor people is 

not acceptable. The Government has to take a policy decision which does 

not violate the Fundamental Principle of the State Policy as enunciated in 

our Constitution as well as the laws of the land.  

Section 7 of evsjv‡`k cwi‡ek msiÿY AvBb, 1995 reads as under:- 
Ò7| cÖwZ‡ek e¨e¯’vi ÿwZi e¨vcv‡i e¨e¯’v MÖnY|- (1) gnv-cwiPvj‡Ki wbKU hw` cÖZxqgvb 

nq †h, †Kvb e¨w³i KvR Kiv ev bv Kiv cÖZ¨ÿ A_ev c‡ivÿfv‡e cÖwZ‡ek e¨e¯’v ev †Kvb 

e¨w³ ev †Mvôxi ÿwZmvab Kwiqv‡Q ev K‡i‡Q, Zvnv nB‡j wZwb D³ ÿwZi cwigvb 

wbav©iYc~e©K Dnv cwi‡kva Ges h_vh_ †ÿ‡Î ms‡kvag~jK e¨e¯’v MÖnY ev Dfq cÖKvi e¨e¯’v 

MÖn‡bi Rb¨ wb‡`©k w`‡Z cvwi‡eb Ges D³ e¨w³ GBiƒc wb‡`©k cvj‡b eva¨ _vwK‡eb| 

(2) Dc-aviv (1) Gi Aax‡b cÖ`Ë wb‡`©k Abymv‡i wb‡`©kcÖvß e¨w³ ÿwZc~iY cÖ`vb bv Kwi‡j 

gnv-cwiPvjK h_vh_ GLwZqvim¤úbœ Av`vj‡Z ÿwZc~i‡Yi gvgjv ev D³ wb‡`©k cvj‡b 

e¨_©Zvi Rb¨ †dŠR`vix gvgjv ev Dfq cÖKvi gvgjv `v‡qi Kwi‡Z cvwi‡eb| 

(3) Dc-aviv (1) Gi Aax‡b ÿwZc~iY wbav©i‡Yi ev ms‡kvabgyjK e¨e¯’v MÖn‡Yi D‡Ï‡k¨ 

h_vh_ †ÿ‡Î †h †Kvb we‡klÁ Ges Ab¨vb¨ e¨w³‡K gnvcwiPvjK `vwqZ¡ cÖ`vb Kwi‡Z 

cvwi‡eb| 

(4) miKvi GB avivi Aax‡b †h †Kvb e¨e¯’v MÖnY Ges Zrm¤ú‡K© cÖwZ‡e`b `vwL‡ji Rb¨ 

gnvcwiPvjK‡K wb‡`©k w`‡Z cvwi‡eb|Ó (Underlined by us) 

Sections 5 and 6 of the cÖvK…wZK Rjvavi msiÿY AvBb, 2000 reads as under:- 
Ò5| †Ljvi gvV, Db¥y³ ¯’vb, D`¨vb Ges cÖvK…wZK Rjvav‡ii †kÖYx cwieZ©‡b evav-wb‡la|- 

GB AvB‡bi weavb Abyhvqx e¨ZxZ, †Ljvi gvV, Db¥y³ ¯’vb, D`¨vb Ges cÖvK…wZK Rjvavi 

wnmv‡e wPwüZ RvqMvi †kÖYx cwieZ©b Kiv hvB‡e bv ev D³iƒc RvqMv Ab¨ †Kvbfv‡e e¨envi 

Kiv hvB‡e bv ev Abyiƒc e¨env‡ii Rb¨ fvov BRviv ev Ab¨ †Kvbfv‡e n¯ÍvšÍi Kiv hvB‡e bv| 

e¨vL¨v|- GB avivi D‡Ïk¨ c~iYK‡í, †Kvb D`¨v‡bi †gŠwjK ˆewkó¨ bó nq GBiƒ‡c Dnvi 

e„ÿivwR wbab‡K D`¨vbwUi †kÖYx cwieZ©biƒ‡c MY¨ Kiv nB‡e| 

6| RvqMvi †kÖYx cwieZ©‡bi Av‡e`b, BZ¨vw`|- (1) aviv 5-G ewY©Z †Kvb RvqMv ev RvqMvi 

Askwe‡k‡li †kÖYx cwieZ©b Kivi cÖ‡qvRb nB‡j D³ RvqMvi gvwjK, cÖ¯ÍvweZ cwieZ©‡bi 

KviY wjwce× Kwiqv, mswkøó KZ…©c‡ÿi gva¨‡g miKv‡ii wbKU Av‡e`b Kwi‡eb| 

(2) Dc-aviv (1) Gi Aaxb Av‡e`bcÎ cÖvwßi 60 w`‡bi g‡a¨ KZ…©cÿ Av‡e`bcÎwU 

we‡ePbv Kwiqv Av‡e`bvaxb RvqMvi †kÖYx cwieZ©b Rb¯^v‡_© mgxPxb nB‡e wKbv †mB m¤ú‡K©, 

Ab¨v‡b¨i g‡a¨, wb¤œewY©Z wel‡qi Dci my¯úó gZvgZ Ges mycvwik miKv‡i Av‡e`bwU 

miKvi eive‡i †cÖiY Kwi‡e, h_vt- 

(K) Av‡e`bvaxb RvqMvi †kÖYx cwieZ©b Kiv nB‡j gv÷vi cøv‡bi D‡Ïk¨ ÿwZMÖ¯Í nB‡e wKbv, 

nB‡j Dnvi cwigvb, Ges 

(L) †kÖYx cwieZ©bRwbZ Kvi‡Y mswkøó GjvKvi cwi‡e‡ki Dci †Kvb ÿwZKi cÖfve cwi‡e 

wKbv ev emevmKvixM‡Yi Ab¨ †Kvb cÖKvi ÿwZ nBevi m¤¢vebv Av‡Q wK bv| 

3| †kÖYx cwieZ©‡bi RvqMv hw` miKvix, ¯’vbxq KZ…©cÿ, wewae× ms¯’v ev †Kv¤úvbxi nq 

†m‡ÿ‡ÎI GB avivi weavbvejx GKBfv‡e cÖ‡hvR¨ nB‡e| 

(4) Dc-aviv (2) Gi Aaxb gZvgZ Ges mycvwik cÖ`v‡bi myweav‡_© mswkøó KZ…©cÿ 

Av‡e`bKvixi wbKU nB‡Z GZ`mswkøó cÖ‡qvRbxq Z_¨ I `wjj Pvwn‡Z cvwi‡e Ges 
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Av‡e`bKvix D³iƒc Z_¨ I `wjj GZ`y‡Ï‡k¨ KZ…©cÿ KZ…©K wbav©wiZ mgqmxgv, hvnv 

†bvwUk cÖvwßi ZvwiL nB‡Z Aby¨b 15 w`b nB‡e, Gi g‡a¨ mieivn Kwi‡Z eva¨ _vwK‡e| 

(5) GB avivi Aaxb †Kvb Av‡e`b MÖnb Kiv nB‡e bv hw` Dnvi mwnZ wba©vwiZ wdm 

KZ…©c‡ÿi eive‡i wbav©wiZ c×wZ‡Z Rgv iwm` mshy³ Kiv bv nq|Ó 

 (Underlined to put emphasis) 
 

Thus, under section 7 of the Act, 1995, it is the duty of the Director 

General of the Environment to take action against any person, whoever be 

it is, if such person directly or indirectly causes damage to the 

environment in accordance with the above quoted provisions of the laws.  

Section 5 of the Ain, 2000 provides,-………… cÖvK…wZK Rjvavi wnmv‡e wPwüZ 

RvqMvi †kÖYx cwieZ©b Kiv hvB‡e bv ev D³iƒc RvqvMv Ab¨ †Kvbfv‡e e¨envi Kiv hvB‡e bv ev 

Abyiƒc e¨env‡ii Rb¨ fvov BRviv ev Ab¨ †Kvbfv‡e n¯ÍvšÍi Kiv hvB‡e bv|Ó 

We have already seen in the CS and RS maps that the land of 

Sandhya/Krishnakati River on which Kajlahar Project is going to be 

implemented is shown as a ÒcÖvK…wZK Rjvavi.Ó River is a cÖvK…wZK Rjvavi under 

section 2(cha) of the Ain, 2000. Therefore, there is no scope to implement 

a project by encroaching upon the river boundary or to transfer it to any 

person.  

In the case of City Sugar, the Appellate Division, considering the Act, 

1995 on illegal encroachment, earth filling and temporary and permanent 

structure building on the rivers Buriganga and Turag in Dhaka and the 

river Shitalakkhya at Narayangonj, decided as under:- 

“It appears that the High Court Division while rejecting the 

petitioners’ applications considered the judgment and order dated 24th 

and 25th June, 2009 passed in Writ Petition No. 2503 of 2009 and 

correctly considered the facts and circumstances of the cases for 

removal of all structures on the rivers in question and therefore 

committed no illegality in rejecting the applications. 
 

From the notice annexure-‘F’ series to the writ petition it appears that 

the authority found the petitioners have constructed structures on 

the river illegally which were ascertained in the survey of the 

rivers as held as per direction of the High Court Division given in 

Writ Petition No. 3505 of 2009 vide order dated 21.03.2010. 
 

It is true that mandamus cannot be issued against law but fact remains 

that Act XXXVI of 2000 has provided for non-obstante clause in 

section 12(2) providing that notwithstanding any provision in any 

other law for the time being in force the provisions of Act XXXVI of 

2000 shall prevail and since rivers are “jaladhar” (Rjvavi) within 

the meaning of the Ain, the law relating to Act XXXVI of 2000 

must prevail over all other laws and the High Court Division 

rightly issued the directions in order to the save the rivers from 

encroachments and pollution. 
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We also find that the public interest lies in protecting the rivers 

from encroachments and pollution by all means. The maxim ‘Salus 

Papuli Suprema lex’ should be put in the imperative i.e. ‘Salus Papuli 

Suprema lex esto’ let the safety of the people be the Supreme Law.”  

    (Bold, emphasized) 

Similarly, in the case of Human Rights and Peace for Bangladesh and 

others vs Bangladesh and others, reported in 29 BLD (HCD) 479, this 

Division, considering the provisions of Inland Water Transport Authority 

Rules, 1959, the Ports Act, 1908, Cadastral Survey Map (CS Map) about 

its presumptive value, the State Acquisition and Tenancy Act relating to 

alluvial and ecological condition of rivers, its banks, etc., finally observed 

and decided as under:-   

ÒGgZve¯’vq Avgiv wb¤œwjwLZ 3wU c`‡ÿc MÖnb Kwievi Rb¨ miKv‡ii cÖwZ Avnvb RvbvBet 

 

K) evsjv‡`‡ki mKj b`x `Lj I `ylYgy³KiY, b`x¸wji h_vh_ iÿYv‡eÿY, DbœwZ mvab 

I †bŠ-cwienb †hvM¨ wnmv‡e Mwoqv Zzwjevi Rb¨ mswkøó we‡klÁ mn‡hv‡M GKwU ÔRvZxq b`x 

iÿv KwgkbÕ MVb; 

 

L) D³ b`x iÿv Kwgk‡bi mycvwik Abymv‡i evsjv‡`‡ki mKj b`xi DbœwZ mva‡bi Rb¨ 

GKwU ¯^íKvjxb (Short term) Ges `xN©Kvjxb (Long term) cwiKíbv MÖnY; 

 

M) eywoM½v, ZzivM, evjy I kxZjÿ¨v b`x¸wji bve¨Zv AvMvgx 5(cvuP) erm‡ii g‡a¨ wdivBqv 

Avwbevi Rb¨ cÖ‡qvRbxq Ges Kvh©Kix Zwor c`‡ÿc MÖnY; 

 

G cÖm‡½ D‡jøL¨ †h c„w_exi cÖavb I my›`i gnvbMix¸wj b`x cv‡k^© Aew¯’Z| †hgb, jÛb 

kni †Ugm b`x, wbDBqK© kni nvW&mb b`x, c¨vwim kni mxb b`xi cv‡k^© Aew¯’Z| `vwbDe 

b`xi cv‡k^© wZb wZbwU ivRavbx Aew¯’Z| D³ bqbvwfivg b`x¸wj I Bnvi ùwUK m`„k cvwi 

iÿbv‡_© †mBme †`‡ki RbMb I miKvi m`v m‡Pó| XvKv gnvbMixi PZzcv©‡k^© GKwU bq 

mvZwU b`x Aew¯’Z| K‡qK ermi c~‡e©I GB¸wjI ‡¯ªvZw¯^bx cÖevngvb b`xB wQj wKš‘ GLb 

GB¸‡jv‡K Avi b`x ejv hvq bv| Dc‡i ewY©Z †Ug&m I Ab¨vb¨ bqbvwfivg b`x¸wj Bnvi 

cv‡k©¦ Aew¯’Z †`k I RvwZ¸wji mf¨Zvi DrKl©Zvi wb`k©bI e‡U| Bnvi wecix‡Z eywoM½v 

I Ab¨vb¨ b`xi AvjKvZ&iv m`„k cvwb evsjv‡`k mf¨Zvi D`vniY|  

 

  Dc‡i cÖ`Ë wb‡`©kvejx ms‡ÿ‡c wb¤œiƒct 

 

K) wmGm I AviGm g¨vc Abymv‡i AvMvgx 30.11.2009 Zvwi‡Li g‡a¨ mswkøó b`x¸wji 

mxgvbv Rwic KvR m¤úbœ; 

 

L) 30.11.2009 Zvwi‡Li g‡a¨ mswkøó b`x¸wj‡K cÖwZ‡ekMZ msKUvcbœ GjvKv 

(Ecologically Critical Area); 
 

M) †Nvlbv Ges cieZx© 6 (Qq) gv‡mi g‡a¨ b`x¸wj iÿvq cÖ‡qvRbxq wb‡`©wkKv cÖYqb; 

 

N) 30.11.2010 Zvwi‡Li g‡a¨ mxgvbv wcjvi ¯’vcb Ges b`x-mxgvbvq Walk-

way/Pavement wbgvY© ev e„ÿ‡ivcb KiY; 

 

O) 30.11.2010 Zvwi‡Li g‡a¨ b`x¸wji Af¨šÍ‡i Aew¯’Z mKj cÖKvi ¯’vcbv AcmviY: 

 

P) AvMvgx 3 (wZb) gv‡mi g‡a¨ GKwU ÔRvZxq b`x-iÿv KwgkbÕ MVb; 
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Q) AvMvgx 2 ( ỳB) erm‡ii g‡a¨ gnvbMixi PZz©cv‡k^©i 4 (Pvi) wU b`x Lbb Ges cwjw_b 

e¨vMmn Ab¨vb¨ eR©¨ I cwj AcmviY; 

 

R) mswkøó KZ…©cÿ AbwZwej‡¤^ mswkøó Av`vj‡Z cwi‡ek msµvšÍ wePvivaxb †gvKvÏgv 

wb¯úwËi Rb¨ cÖ‡qvRbxq c`‡ÿc MÖnb Kwi‡eb; 

 

S) AvMvgx 2 ( ỳB) erm‡ii g‡a¨ XvKv¯’ evK&j¨vÛ evuamn b`x Zxi¯’ mKj miKvix f~wg 

nB‡Z †`vKvbcvU I Ab¨vb¨ ¯’vcbv AcmviY Kwi‡Z nB‡e; 

 

T) AvMvgx 5 (cvuP) ermi mgqKv‡ji g‡a¨ hgybv-a‡jk^ix, a‡jk^ix-eywoM½v, cyivZb 

eªþcyÎ-eskx, eskx-ZzivM, hgybv-cysjxLvj, ZzivM I U½x Lvj Lbb| 

 

GB myRjv-mydjv km¨-k¨vgjv evsjv‡`‡ki fwel¨r b`x¸wji bve¨Zvi Dci wbf©ikxj| 

Ab¨_vq Avgv‡`i mKj Dbœqb cwiKíbv e¨_©Zvi ch©ewmZ nBevi mg~n m¤¢vebv _vwK‡e| 

 

GgZve¯’vq, mKj cÖwZev`xi Dc‡i wb‡`©wkZ wewfbœ c`‡ÿc AÎ iv‡qi Kwc cvBevi ciciB 

Kvh© Avi¤¢ Kwievi Rb¨ wb‡`©k cÖ`vb Kiv nBj| 

GgZve¯’vq, AÎ iæjwU LiPv e¨wZ‡i‡K G¨ve&mwjDU Kiv nBj| 

 

GB ixU †gvKvÏgvwU continuing mandamus wnmv‡e Ae¨vn _vwK‡e|Ó 

  (underlining by us)  

Considering the facts and circumstances of the aforesaid cases reported in 

62 DLR (AD) 435 and 29 BLD (HCD) 479, we are of the view that the 

principles settled in those cases are squarely applicable in the facts and 

circumstances of this case.  

Before parting with the judgment, we would like to add a few words on 

water, lives and natural resources of water. 

Water is the sole essence of life. Without drinking water/sweet water, 

homo sapience i.e. human being cannot survive. Water is also an integral 

part of human life for agriculture, farming, cleaning, bathing, etc. River is 

the principal natural source of sweet water. So, from time immemorial, all 

the civilizations of the world grew up on the banks of various rivers. 

Similarly, the main cities of our country are also situated on the banks of 

different rivers i.e. Dhaka is situated on the bank of the River Buriganga, 

Chittagong on the bank of the River Karnaphooli, Rajshahi on the bank of 

the River Padma, Khulna on the bank of the River Rupsha, Sylhet on the 

bank of the River Surma and Barisal on the bank of the River Kirtankhola. 

Sandha/Krisnakathi, river is also situated within Barishal. 

Right to life means right to water, clean air, food, etc. Therefore, to save 

human life for the present and also for the future generation, the principal 

source of natural water i.e. the rivers must be protected at all costs. 

Otherwise, the environment would be destroyed. Where water flow of the 

river was obstructed or/and diverted by making embankment upon a river, 

it resulted in transforming a vast area as a desert causing endless/immense 

suffering to the people of such area.  
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In our country, perhaps, the rivers Buriganga, Turag, Shitalakkhya and 

some other rivers would have been non existent unless judgments were 

passed by both the Divisions of the Supreme Court to protect all the rivers 

of the country as discussed hereinbefore.  

Therefore, it is not only the duty of the Deputy Commissioner of a district, 

the Department of Environment and other concerned authorities but of all 

the citizens of the country to protect and preserve the natural source of 

water like river, etc. from any encroachment upon the rivers as well as 

prevent pollution of water of the rivers.     

In the instant case, from the documents produced by the petitioner and the 

DC (respondent No. 5), specially, the CS and RS maps, it is evident that 

Kajlahar Project is being implemented by encroaching upon a part of 

Sandhya/Krishnakati River. Therefore, directions should be given upon 

the respondents in the light of the judgments discussed hereinbefore. 

However, we are of the view that the Government must implement the 

project for rehabilitation of the landless people to some other Government 

land outside the boundary of the river as shown in the original CS and RS 

maps. 

In such view of the matter, we find merit and force in the submissions of 

Mr. Manzill Murshid and we find no merit in the submission of Ms. Israt 

Jahan. 

In view of the discussions made in the foregoing paragraphs, vis-à-vis the 

law, directions need to be given upon the respondents to remove the 

obstacles created by the Government functionaries and also to take 

necessary steps for preservation and protection of the river 

Sandhya/Krishnakati in the following manner:- 

i) To conduct and complete survey over Sandah/Krishnakati River of 

Barisal district and identify the boundary of the river as per CS and RS 

maps within 31.05.2018. 
 

ii) To construct/install pillars on the boundaries of the river upon 

demarcating and identifying the same. 
 

iii) To prepare a list of persons/institutions who are in occupation of 

any land within the boundaries of the river within 31.06.2018. 
 

iv) To remove the earth filled by the DC from Kajlahar Project within 

31.06.2018. 
 

v) Respondent No. 5 to rehabilitate the poor and landless people for 

whom the project was initiated to any other suitable land of the 

Government situated within Barisal district. 

 

vi) To remove all structures/constructions/filled earth from the area of 

Sandhya/Krishnakati River as per survey in accordance with CS and 

RS maps within four months from date. 
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vii) To take legal steps as per section 7 of the Act, 1995 and 

sections 5 and 8 of cÖvK…wZK Rjvavi msiÿb AvBb, 2000 against the persons 

liable for earth filling within the area of Sandha/Krishnakati River of 

Barisal district. 
 

viii) To form a monitoring committee consisting of five members, 

one renowned water resource expart, one from the Professors of Water 

Resource Department of BUET, one from the office of the Deputy 

Commissioner, Barisal, one from the Department of Environment and 

one from the Land Record & Survey Department to look after 

Sandha/Krishnakati River of Barisal district so that no one can 

encroach upon the aforesaid river or its boundary areas as per original 

CS and RS maps. 
 

ix) Respondent No. 5 to take all necessary and effective steps to 

protect/save the original territory of all rivers/canals situated within the 

area of Barisal district with the assistance of Law Enforcing Agencies 

and the Department of Environment. 
 

x) Jatiyo Nadi Rakkhya Commission is to ensure protection of 

Sandhya/Krishnakati River.” 

 

All the respondents are directed to take necessary steps immediately upon 

receiving copy of the Judgment. 

The rule is made absolute with the above directions. 
 

This writ petition shall continue as a continuous Mandamus. 

Communicate copies of the judgment to the respondents and the 

Chairman of Jatiyo Nadi Rakkhya Commission as well as the Ministry of 

Land. 

     ----------------------- 


