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SYED REFAAT AHMED, J:

This Application comes before us with regard to a public interest litigation filed,
among others, by non-profit making organization by the name of Human Rights and
Peach for Bangladesh ("HRPB") established to uphold the cause of human rights and
to protect the fundamental rights of citizens. HRPB is represented herein by its



President Mr. Manzill Murshid who, in the course of these proceedings, has himself
made submission for and on behalf of the Petitioner No. 1 HRPB.

This Application is born out of concern of the apparent unregulated manner in which
cattle 'hat' or open-air cattle markets are set up, especially during Eid-Ul-Azha, at
various public places in the Dhaka Metropolitan area and which for want of specific
regulation, or the inadequacy of the existing ones, coupled with lack of oversight by
the concerned authority and the law-enforcement agencies, as well as the absence of
much needed so-ordination of the activities of any such authority and agencies, has
over the years shown signs of breaching the fundamental rights of citizens by virtue of
operating beyond the legal and physical boundaries within which these must
necessarily operate and function. Predicated on this state of affairs that HRPB and the
other six Petitioners, all Members of the Bar, have field this Application alarmed by
the fact that cattle 'hat' or markets as now set up increasingly operate to impede and
restrict a citizens movement in public thoroughfares, roads, streets and by-roads as
well as a citizen's use and enjoyment of open public spaces and the attendant civic
amenities. The concern is also of the ritualistic slaughter of animals during Eid-Ul-
Azha on roads and streets that, by the end of the festivities, invariably result in
carcasses and other anima waste exposed to the elements for and unreasonable period
of time, This is due to lack of effective steps taken by the concerned authority to
remove and dispose of the same at the earliest possible opportunity with a view to
maintaining the best possible hygienic conditions for the conduct of a normal civic
life by the residents this metropolitan area.

It is in that regard, and against this backdrop, that this Rule was issued calling upon
the Respondents to show cause as to why a direction should not be given upon the
Respondents not to allow any cattle 'hat’ on the streets and to take appropriate steps to
remove all animal waste within twenty-four hours in a hygienic manner. This
Application has come to be considered by this Court in the Context of the extant legal
regime comprising primarily of two pieces of legislation, the Dhaka City Corporation
Ordinance, 1983 ('DCC Ordinance"), and the Dhaka Metropolitan Police Ordinance,
1976 ("DMP Ordinance").

A perusal of the DCC Ordinance brings to light certain provisions of significance
which are either self-contained or shall necessarily need further elaboration by the
concerned authority being the Dhaka City Corporation ("DCC") itself to meet the
needs of the time. IN this Court's view, the first provision of note in the DCC
Ordinance is Section 114 as is entitled "General Provisions about streets. " Sub-
section 4 of the said Section reads thus:

"The Corporation may by by-laws define nuisance and offences with regard to streets,
and Provide for their prevention and abatement.”

It is evident to this Court that this provisions in Section 114(4) sufficiently equips the
DCC to define nuisances which may collectively be groped as, for example, 'statutory
nuisances', thereby bringing within the purview of such by laws the control of matters
which are nuisances or prejudicial to health and, therefore, appropriately come to be
regulated by an authority as the DCC under Section 114(4). Upon a query made to
that effect, Mr. Manzill Murshid submits that to the best of his knowledge the DCC
has thus far not progressed on to fonnulating such bylaws under Section 114(4). In
addressing the issues at hand this Court is of the view that there are further provisions
already to be found in the DCC Ordinance that can be adopted or elaborated on by the



DCC effectively to regulate both the granting of sanctions for the setting up of cattle
‘hat' during Eid-Ul-Azha as well as the necessary management of the same. Such
provisions in particular are to be found in Section 97 of the DCC Ordinance as deals
with the sanitation and proper management of public markets, Section 99 as deals
with the providing and maintaining of slaughter-houses at sites within or outside of
the limits of Dhaka City, and Section 107 as deals with the disposal of carcasses. It is
interesting to note that Section 107 makes it mandatory for the disposal of the dead
body of any animal as dies in private custody within twenty-four hours to a place
either fixed by the DCC itself for the disposal of such carcasses, or to a place beyond
the Dhaka City limits not being a place within one mile of the City limits. Section
107, however, does not it its present from have any application to the removal of
carcasses of animals that are slaughtered for the purpose of sale or consumption or for
any religious purpose. In fact, it is expressly excluded from operating in those
circumstances. By extension, therefore, Section 107 in its present state does not
necessarily apply to ritualistic slaughter and removal of carcasses during Eid-UL-
Azha, in particular.
The other legislation of note, being the DMP Ordinance, governs the issues at hand
primarily by the operation of three provisions being Sections 69, 71 and 73 of the
Ordinance. It is deemed pertinent to reproduce below the provisions of the three
Sections in their entirety:
69. Penalty for exposing anything for sale contrary to regulating,
whoever, contrary to any regulation made by the Police Commissioner,
expose or sets out anything for sale in or any stall, both (sic) board,
basket or in any other manner in any street or public place shall be
punishable with fine which may extend to five hundred taka.
71.  Penalty for exposing animal or vehicle for hire of sale, etc.-
Whoever in any street or public place exposes for hire or sale any
animal or vehicle or cleans any animal or vehicle, expect at such times
and places as the Police Commissioner may permit, shall be punishable
with fine which may extend to one hundred taka.
73. Penalty for slaughtering animal or cleaning a carcass. -
Whoever slaughters any animal or cleans a carcass or hide in or near to
or within sight of a street or public place except at a place set apart for
the purpose by order of the Police Commissioner shall be punishable
with fine which may extend to five hundred taka.
It is evident that Section 69 penalizes any act of exposing anything in any manner in
any street or public place as may be deemed contrary to any regulation made by the
Police Commissioner. Section 71 penalizes any act of exposing, inter alia, any animal
for sale in any street or public place other than at such time and places as the Police
Commissioner may permit. Section 73 in particular penalizes the act of slaughter of
animals as well as the cleaning of carcasses or hide in or near to or within sight of a
street or public place except at a place set apart for the purpose by order of the Police
Commissioner. A reading of these provisions in conjunction with the concerns as
raised in this Application satisfies this Court that the objective of these provisions is
to substantially regulate and in fact impede the unregulated operation of cattle ‘hat’
and the use of streets and public spaces both for the purpose of sale and the slaughter
of animals at all times and definitely, albeit by necessary implication, under



circumstances of mass ritualistic slaughter when the civic administration and the civic
facilities come under a severe strain.

Of the various Respondents who have responded to this Rule, the Respondent No. 1
Ministry of Home Affairs has submitted on the issues in this Application as being
properly within the jurisdiction and authority of the DCC and the DMP and has,
therefore, beyond that been unable to assist this Court further in the disposal of this
Rule. The DCC has responded by filing an Affidavit-in-Opposition with a view to
satisfying this Court that it does not allow for a laissez-faire situation to prevail in its
efforts at regulating the activities of cattle 'hat' as are set up, in particular, during Eid-
Ul-Azha at its sanction. In this regard the DCC states that all 'hat' or markets within its
jurisdiction are governed by a binZgijv namely the OmiKvix nW evRvi mgini BRviv cxiZ,
e'e ichv Ges Dnv nBfZ ciR Aig BDibgb cii I /icSimFuimU Kivctikibi gfa'eEb magiK buzgyjio
as published by the Local Government Division, Ministry of Local Government,
Rural Development and Co-operatives on 7.2.2008 (Annexure-2 to the Affidavit -in-
Opposition on behalf of the Respondent Nos. 2, 5 and 6). It is submitted in response
to issues raised by the Petitioners in that regard and by reference in particular to
Clause-"5(L) of the buzgvjv That the usual practice is for the DCC to merely inform
the concerned local government functionary regarding the functions to be carried out
in respect of leasing out designated places for use as ‘hat' or markets at the time of
Eid-Ul-Azha. Clause- '5 (L) of the buZgyjv reads thus:

05] miU-evRvi matiKZ tRjv ckmtKi “wgZt- ---------

(L) GB buzgygv th mKj nw-evRiiii K_v DfjL Kiv nBgviQb, D= ni-evRii eit™ hi™ C™ ev Ab™ tKib
iefkl Dcjifl A v nwW-elRvi ev fgjv emdbvi cigRb cfo, Zte msikd DciRjv ibeinx
Aidmii/tcSimFuimiu Kietikb tRjv ckimiKi ce AbgiZz MnY Kiiqy cPijZ buZgvjvi ieia-ieaib
AbmiibceK (hZ™i mae) Dnv BRviv ¢ b Kiiteb| BRvivja Af_i 20% A 07-fig IR0 LitZ
tURvix Pyjvibi gia'tg BRviv ¢ vibi 7(miZ) Kihi“etmi gta” Rgv cvb Kiiteb] Aeiké 80% A
msiko tcSimfiimU Kicitikibi 1R~ Aig inmite Mb™ nBie Ges DctRjvi {11fT DctRjv R
Zniety Rgv c b KiiiZ nBie| tRjv ckimK G madiK cPijZ iela-leatb AbmibceK AbgiZ c b
Kiiteb]0

Of particular interest to this Court in this regard, however, has been the conditions
formulated by the DCC as are imposed upon lessees of ‘hat' or markets during Eid-Ul-
Azha upon its acceptance of successful bids for such leases (Annexure-3). These lease
conditions, the most relevant of which are reproduced below, are taken by this Court
as representative of the manner and the extent to which the DCC may not be
satisfactorily regulating and overseeing the operation of such cattle 'hat' or markets
during the period of Eid-Ul-Azha, bearing in mind the afore-referred provisions of
both the DCC Ordinance and the DMP Ordinance:

6] Me™x cTi nwW miKvix fite tNwlZ CE1 v"b mn tgU 4(Pvi) "b Pij _uKie] (A vr Ci7i
I"b I Zrcte vzbib)|

8] BRiv Vi Kitertiktbi v TWW, giv 1~ Iguj BZ'w™ i tKib cKii YIiZ KiitZ cwite by |

9] ntUi Rb" thawiZ ~vtbi mgibvi gta” hindZ nitUi crila mgiex K Ges c_Prix, hibeinb
PjwPiy i veN mi6 bv ng BRviv vi Zwnvi ibidgZy ieavb Kuiteb |

10] W emithvi gva'tg c_Pvidt i PJPLJ T TKvb cKi ieN mio Kiv hiBie by]

11]  ndUi ner’x ¢ ewagr ivKvi Rb™ ev Ab” tKib KR iv™ Ivi BHjKIUK icjvi e'envii Kiv hiBte
|

13]  vbawizZ 4(Pvi) 1 tbi tekx tKib giZB niU emitby hiBie bv Ges Kifcitikb KZK ibawiZ
~vibi migbvi gfa” niU emiBiZ nBie|



16]  BRvivivi XiKv fgtUicijUb cijk Kigkbviii "R thiMdhi Kiige nid PjiKvjxo mgiq ni
GJKvi 1bR Li1P cijk/Abmii tgiZigibi e'e v Kiiteb]

171 nl emdbii AdM iV Tv Lovi 19T Kitcitikb msiko AALji wbemns cikikjri AbgiZ MnY
KiitZ nBte] iv Ivi TiZ Kiitj RigibZ edRg Kib mn ABbibM fliZcib ah” Kiv nBte Ges
BRviv™vi Zini critkva KiiiZ eia” _uKieb]

Dr. Kazi Aktar Hamid, the learned Advocate for the Respondent Nos. 2, 5 and 6, has
submitted on the sufficiency of these lease conditions, among others, read with the
provisions of Clause '5 (L) of the bwZgvjv in responding to the concern raised in this
Application. Such submission notwithstanding, two issues in this regard attract this
Court's attention. First, thee is nothing in the lease conditions read in their entirety that
is in evidence of the DCC expressly assuming any responsibility as the relevant
authority concerned under any provision of the DCC Ordinance (or for that matter any
bylaws as may have been formulated under Section 114(4) but of the existence of
which this Court is presently unaware) to regular the sanction and operation of cattle
‘hat’ during the period of Eid-Ul-Azha. Indeed, the lease conditions as formulated bear
no specific reference to the DCC Ordinance in general or to any of its provisions in
particular. Consequently, what is noted is the absence of any assumption of any
responsibility by the DCC to secure the abatement of any situation regulate by such
lease conditions by serving an abatement notice on the person's responsible for giving
rise to the same. Second, and upon reading condition No. 16 as above quoted in
particular, the DCC additionally appears to leave it to discretion and devices of the
individual lessee concerned to secure or not the presence and assistance of the DMP at
his sweet will to ensure the security of a 'hat' at the lease conditions pursuant to the
self-explanatory provisions of Sections 69, 71 and 73 of the DMP Ordinance thereby
subjecting the lessee to imminent penal action should any violations occur under those
provisions. The Respondent No. 4 Police Commissioner has by filling an Affidavit-in-
Opposition submitted records of prosecution under the said provisions of the DMP
Ordinance but, as Mr. Manzill Murshid submits, it is not readily discernible from
these records and data produced to what extent, if at all, such prosecution has arisen
with regard to offences committed and prosecuted under Sections 69, 71 and 73
during the period of Eid-Ul-Azha. It is further evident from the documents produced
and submissions made that there is a disconnection between the regulatory activities
of the DCC and the DMP in this regard and this is amply reflected in the manner in
which the conditions of lease have been formulated by the DCC.

It is in light of the above, that this Court is now to dispose of this Application,
bearing in mind as well the concern of the Petitioners that prompt and due action will
necessarily have to be taken by the concerned authority prior to the Eid-Ul-Azha
festivities as fall this year during the last week in November. In this regard, this Court
shall be addressing concerns both with regard to the setting up and operation of cattle
‘hat’ in public places as well as the death of effective oversight of private acts of
ritualistic slaughter of animals to the extent that these are carried out in public view in
public areas and spaces. In that regard, it is deemed necessary for the DCC without
delay to catalogue a list of nuisances, as may be termed statutory nuisance, with a
view to controlling matters which are a nuisances, with a view to controlling matters
which area nuisance or prejudicial to health. The DCC may accomplish this either by
acting under Section 114(4) of the DCC Ordinance or in any other manner deemed fit
and expedient. The DCC shall in this regard, in particular, identify as a nuisance



fumes, gasses, steam, dust, smell or other effluvia arising from any place or premises
and being prejudicial to health or a nuisance. In this regard, it shall further be
prudent for the DCC to adopt that definition of 'effluvium' as has to do with
disagreeable vapour, unpleasant or noxious odour o exhaled substance coming out of
decaying matter and affecting the lungs or the sense of smell. The Bangla equivalent
of such definition shall have to have its root in that meaning of the said word as
reflects the following notion:

OMiJZ evieKZ ¢™v_nBtZ ibMZ “ilZ ei|0
It shall also be for the DCC to identify as a statutory nuisance the act of keeping any
animal in such a place or manner as to be deemed prejudicial to health or to be
considered a nuisance.
The DCC shall also make provision for standards as shall inform its satisfaction as to
the existence or not of such a statutory nuisance and the steps it must take to abate
such nuisance. To this end provision will have to be made for service by the DCC of
an abetment notice on the person's responsible for creating the nuisance. In the long
run, and in this regard we draw the attention of the Respondents No. 1 in particular,
legislation will have to be put in place declaring as an offence the failure itself to
respond to or comply with such abatement notice and empowering the DCC to take
action upon failure to respond or comply with an abatement notice, failing such action
provision shall also have to be made for the concerned ministry to take action, with
the avenue remaining open to any aggrieved person to also take legal action. It is in
this context that the DCC shall have to reformulate the conditions attached to the
granting of a lease of a cattle 'hat' to any successful bidder during the period of Eid-
Ul-Azha. It is this Court's view that all these measures ought preferably to be in place
to the fullest extent possible, at the latest, by the first week in October 2009 in order
that these may be duly reflected in the conditions of lease of cattle 'hat' to be set up
during the forthcoming Eid-Ul-Azha festivities. It shall also be incumbent upon the
DCC to liaise both with the Deputy Commissioner as well as the Police
Commissioner exercising his authority under the DMP Ordinance in order that, in
particular, any prospective lessee is put on notice of, and duly brought under the
purview of, Sections 69, 71 and 73 of the DMP Ordinance with regard to his or her
conduct as a lessee of cattle 'hat' during Eid-Ul-Azha.
Mr. Manzill Murshid has further brought to the attention of this Court that in granting
leases of public spaces for setting up cattle ‘hat' or markets during Eid-Ul-Azha, the
DCC more often than not selects public places such as playgrounds, parks and open
spaces in residential areas that inevitably severely hinders and restricts the use of the
same by citizens and during Eid-Ul-Azha, poses a serious threat to security and the
environment, and impedes the freedom of movement. It is here that this Court opines
that the DCC probes further into the existing mechanisms of Sections 97 and 99 of the
DCC Ordinance under which efforts should be made at the earliest possible
opportunity to increase the number of public markets as well as slaughter houses and
equip these accordingly, both within and outside of the limits of the City, to ease the
pressure on the use of public spaces for use as of cattle ‘hat'. Accordingly, urgent
consideration shall have to be given to the lifting of or neutralizing the impediment in
Section 107 of the DCC Ordinance that in its present formulation operates only to a
twenty-four hour deadline for removal of carcasses of animals that were in private
custody but to the exclusion of animals as may be slaughtered for any ritualistic or



religious purpose. In this regard, this Court is of the view that given the paucity of
time between now and the end of November 2009, this particular matter of requiring
carcasses to be removed and disposed of within a twenty-four hour limit must
urgently be addressed by all Respondents concerned and especially by the DCC so
that standers established in that regard are made operational for lease of 'hat' or
markets during the upcoming Eid-Ul-Azha period. As a corollary to that, provision
will also have to be made to oversee private acts of slaughter of sacrificial animals
during Eid-UL-Azha and to that extent restriction shall have to be imposed
prohibiting the tethering and slaughter of such animals in any public place or space
notwithstanding that these may be adjacent or contiguous to any property or premises
under private ownership and that resulting waste and carcasses shall so be subject to
twenty-four hour time limit as to removal and disposal of the same.
In light of the above, this Court hereby directs the Respondents in general and the
Respondents No. 2 Mayor, DCC in particular, to file an Affidavit-in-Compliance by
11.10.2009 to apprise this Court of the steps taken date in keeping with the above
observations and directions of this Court.
In addition, the Respondents Nos. 3 and 4 shall file n Affidavit-in-Compliance by
13.12.2009 providing records and data to this Court as to any action taken penalty
imposed further to Section 69, 71 and 73 of the DMP Ordinance with regard to
violations that may occur out of the operation of any cattle 'hat' in any area leased by
the DCC during the entire period of Eid-Ul-Azha falling in November 2009. It will
also be incumbent upon the Respondents No. 2 Mayor, DCC to file an additional
Affidavit-In-Compliance by 13.12.2009 bringing on record all evidence of payments
of revenue made by it and deposited in the government treasury in terms of Clause '5
(L) of the buZgyjv to the account of 07-fig iR 0.
In light of the above, this Court finds merit in the Application and finds substance in
the Rule. The Respondents are, hereby, directed to collectively ensure against the
setting up of cattle 'hat' in streets or any public thoroughfare for that matter and to
take appropriate steps to remove and dispose of all carcasses and other animal waste
within twenty-four hours under hygienic conditions during the period of Eid-Ul-Azha
and to also necessarily ensure effective compliance with the specific directions made
above.

In the result, the Rule is made absolute with the observations and directions
above.

There is no order as to costs.



