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MOYEENUL ISLAM CHOWDHURY, J:

On an application under Article 102 of the Constitution of the People’s
Republic of Bangladesh filed by the petitioners, a Rule Nisi was issued
calling upon the respondents to show cause as to why the Constitution
(Sixteenth Amendment) Act, 2014 (Act No. 13 of 2014) (Annexure-‘A’
to the Writ Petition) should not be declared to be colourable, void and
ultra vires the Constitution and/or such other or further order or orders
passed as to this Court may seem fit and proper.

The case of the petitioners, as set out in the Writ Petition, in short, is as
follows:

The petitioners are the practicing Advocates of the Supreme Court of
Bangladesh. They are also working under the umbrella of an organization
under the name and style “Human Rights and Peace for Bangladesh”
(HRPB) which is engaged in promoting and defending human rights and
establishing the rule of law in the country. As officers of the Court, they
are very conscious of the independence of the Judiciary. By virtue of the



Constitution (Sixteenth Amendment) Act, 2014 (hereinafter referred to as
the Sixteenth Amendment), Article 96 of the Constitution has been
amended which contains the provisions relating to the power and
procedure of the removal of the Judges of the Supreme Court of
Bangladesh. The background of the initiative to amend the relevant
provisions relating to the removal of the Judges of the Apex Court
emanated from some incidents which took place in the recent past. One of
them is that our Parliament passed a law of Contempt of Court in 2013
wherein some people were given undue privilege and exempted from the
charge of Contempt of Court in a discriminatory manner and the vires of
that law was challenged by way of a Public Interest Litigation. After
hearing the parties, the High Court Division declared the said law of
Contempt of Court of 2013 void and ultra vires the Constitution. Another
step was taken to protect public servants from the charge of corruption
and accordingly an amendment was made in the Anti-Corruption
Commission Act of 2004. By the amendment, a provision was inserted in
the Anti-Corruption Commission Act of 2004 to take permission from the
Government in case of prosecuting any public servant thereunder. This
amendment was also challenged by way of a Public Interest Litigation in
the High Court Division and ultimately after hearing the parties, the High
Court Division declared the amendment void and ultra vires the
Constitution. Thereafter in a seven-murder case in Narayanganj, repeated
allegations were made in both electronic and print media about the
involvement of some personnel of the law-enforcing agencies; but no
concrete step was taken against them. Eventually in this regard, a Public
Interest Litigation was filed before the High Court Division and the High
Court Division directed the concerned authorities to arrest those
personnel of the law-enforcing agencies. However, in accordance with
the order of the High Court Division, those personnel were arrested and
the entire scenario of killing of seven persons by them was exposed to the
public. Soon thereafter an evil move was taken by the political executives
to amend Article 96 of the Constitution through the Parliament. This
move was crystallized by the passing of the Sixteenth Amendment at the
behest of the political executives with the mala fide intention of
interfering with the independence of the Judges of the Supreme Court of
Bangladesh in the discharge of their judicial functions.

It is the duty of the Members of Parliament to enact necessary laws. But
at present, they are also performing functions relating to all development



activities in their respective constituencies and the whole administration
IS under their thumb. In most of the cases (Writ Petitions), the
Government is the respondent; but the Members of Parliament are vitally
interested in those cases arising out of the development activities in their
local areas. Moreover, in the present context of Bangladesh, most of the
Members of Parliament are from business sectors and by that reason, they
have personal interest in those cases. Against this backdrop, the Judges of
the Apex Court would suo motu be restrained from passing any order in
the cases in which the Members of Parliament are interested. In view of
the Sixteenth Amendment, any Member of Parliament can bring a motion
against any Judge of the Supreme Court and discuss the same therein and
due to this reason, no Judge will be able to perform his duties impartially
and independently. In the long run, justice will be frustrated and
administration of justice will collapse in no time. In India and other
developed countries, the Judges of the Apex Courts may be removed by
the resolutions of their respective Parliaments; but in our country, the
influential people including the Members of Parliament ignore the law for
their personal interest and that being so, the situation in Bangladesh is
quite different. The primary objective of the Sixteenth Amendment is to
destroy the principle of independence of the Judiciary and to render the
Judiciary impotent and ineffective. Independence of the Judiciary is one
of the basic features of the Constitution as expounded in Anwar Hossain
Chowdhury and others...Vs...Bangladesh and others (popularly known as
Eighth Amendment Case) [1989 BLD (SPL) 1] which has been reiterated
and reaffirmed in Masdar Hossain’s Case [52 DLR (AD) 82]; but that
independence has been compromised by the Sixteenth Amendment giving
overwhelming authority to the Executive through the Parliament to
remove the Supreme Court Judges. This is, no doubt, a death blow to the
independence of the Judiciary and a blatant interference with the
administration of justice.

The Sixteenth Amendment is ultra vires the Constitution as it is in direct
conflict with and contradictory to the spirit of the Preamble of the
Constitution. The power conferred upon the Parliament by the Sixteenth
Amendment is beyond its scope and jurisdiction and is contrary to the
basic features of the Constitution as investigation into misbehaviour or
incapacity and recommending to the President for removal of the Judges
of the Supreme Court is neither a legislative function, nor it is an act of
scrutiny of the Executive action. The role of each organ of the State is



clearly defined and deliberately and carefully kept separate under the
Constitution to maintain its harmony and integrity and to maximize the
effectiveness of the functionality of the organs of the State in their
respective spheres. The Sixteenth Amendment has opened up the door for
manipulation and exertion of control over the Judges of the Supreme
Court of Bangladesh in their judicial functions. It is violative of Article
7B of the Constitution as no provisions relating to the basic structures of
the Constitution shall be amendable by way of insertion, modification,
substitution, repeal or otherwise. The Sixteenth Amendment blatantly
destroys the spirit and essence of the provisions of Article 22 of the
Constitution and thereby blurs the separation of powers among the
different organs of the State and clearly establishes the domination of the
Executive through the Parliament over the Judiciary which will create a
great imbalance within the constitutional bodies and thereby make the
Judiciary a mockery and a toothless and tearful silent witness. The
principle of independence of the Judiciary and separation of powers are
basic structures of the Constitution and as such the same can not be
touched upon or taken away in any manner whatsoever. The Sixteenth
Amendment is also ultra vires the Constitution as by dint of Article 70,
the Members of Parliament can not express their independent
views/opinions against their partyline and as a natural corollary thereto,
the removal of the Judges of the Apex Court of Bangladesh will be
prejudiced by its direct implication. Furthermore, the Sixteenth
Amendment is ultra vires the Constitution as it has undermined the
authority and dignity of the Apex Court because of the fact that the
validity of the proceedings in the Parliament can not be questioned in any
Court by virtue of Article 78 of the Constitution. As such the Judiciary
will be at the mercy of the Executive through the Legislature and it will
not be able to safeguard itself. The Supreme Court of Bangladesh being
the guardian of the Constitution must not allow any inroad upon the
Constitution; but the Sixteenth Amendment is an inroad upon the
independence of the guardian of the Constitution. This is why, the same
can not be sustainable and must be struck down as being unconstitutional.
In such a posture of things, the petitioners have impugned the vires of the
Sixteenth Amendment.

In the Supplementary Affidavit dated 26.11.2014, it has been stated by
the petitioners that in the Fifth Amendment Case, the High Court
Division declared the Constitution (Fifth Amendment) Act, 1979 (Act



No. 1 of 1979) illegal and void abinitio subject to certain condonations.
The Appellate Division in the Fifth Amendment Case endorsed those
condonations with some modifications. As per the judgment of the
Appellate Division passed in the Fifth Amendment Case, the provisions
relating to the Supreme Judicial Council were kept intact in the
Constitution of Bangladesh. So the provisions of removal of the Judges of
the Supreme Court of Bangladesh by the Supreme Judicial Council can
not be substituted by the authority of the Parliament violating the verdict
of the Appellate Division. The Judges of the Apex Courts in the UK,
USA and India are removed by the resolutions of their respective
Legislatures. Those countries have bicameral Legislatures, that is to say,
two Houses each in their National Legislatures. The removal of the
Judges of the Apex Courts by the Legislatures of the UK, USA and India
Is not only complicated, but also balanced by the two Houses of the
Legislatures. But on the contrary, Bangladesh has a Parliament (to be
known as the House of the Nation) consisting of only one House which
may lead to impairment of judicial independence by way of removal of
the Judges of the Supreme Court by its single House. Moreover, as the
social and democratic practices of those countries are different from those
of Bangladesh, the removal of the Judges of the Supreme Court of
Bangladesh by our Parliament will endanger the independence of the
Judiciary; because there is every possibility of using the weapon of the
Sixteenth Amendment being politically motivated.

In the Supplementary Affidavit dated 27.05.2015, it has been mentioned
by the petitioners that the Sixteenth Amendment is inconsistent with and
violative of Article 147 (2) of the Constitution which provides that the
remuneration, privileges and other terms and conditions of service of a
person holding or acting in any office to which this Article applies shall
not be varied to the disadvantage of any such person during his term of
office. As per Article 147(4) of the Constitution, this Article (Article 147)
applies, amongst others, to the office of a Judge of the Supreme Court.
The Sixteenth Amendment has undoubtedly varied the removal
mechanism of the sitting Judges of the Supreme Court of Bangladesh for
their misconduct or incapacity to their disadvantage. As such the
Sixteenth Amendment is illegal and void.

The Sixteenth  Amendment will also directly affect the Election
Commissioners, Comptroller and Auditor-General, Members of the
Public Service Commission as well as Members of the Anti-Corruption



Commission. By virtue of this Amendment, they will be removed in like
manner as a Judge of the Supreme Court according to Articles 118(5),
129(2) and 139(2) of the Constitution of Bangladesh and Section 10(3) of
the Anti-Corruption Commission Act, 2004 respectively. The
independence of the Commissioners of the Anti-Corruption Commission
and the Comptroller and Auditor-General of Bangladesh will be in
jeopardy inasmuch as they will not be able to act impartially and
effectively against the misdeeds of the concerned Members of Parliament
who are their real bosses. One of the main components of judicial
independence is strong protection against removal from office. That
international standard on judicial removal has been emphasized in the
“UN Basic Principles On The Independence Of the Judiciary” as adopted
by the General Assembly in 1985. The Judges of the Supreme Court can
not be removed without proven misconduct or incapacity by a fair,
unbiased, independent and impartial body who is free to conduct the
inquiry and make a determination on its own from the influence of the
other branches of the State. The Sixteenth Amendment by way of giving
power of removal of the Judges of the Supreme Court to the Members of
Parliament is definitely against the spirit of the independence of the
Judiciary. This amendment has been made in exercise of the derivative
power of the Constitution and this will not automatically make the
amendment immune from challenge by way of judicial review. No
amendment to the Constitution can be made in exercising derivative
power violating the existing provisions of the Constitution and the
limitations imposed by it. So the Sixteenth Amendment is ultra vires the
Constitution.

The respondent no. 1 has contested the Rule by filing an Affidavit-in-
Opposition. The case of the respondent no. 1, as set out in the Affidavit-
in-Opposition, in short, runs as follows:

In the Fifth Amendment Case, all martial law proclamations, martial law
regulations, martial law orders made/promulgated during the period
between 20" August, 1975 and 9™ April, 1979 which were validated by
the Act No. 1 of 1979 was declared illegal, void abinitio and ultra vires;
but those were provisionally condoned until 315 December, 2012 so as to
enable the Parliament to make necessary amendment to the Constitution
(vide judgment and order dated 11" May, 2011 passed by the Appellate
Division in Civil Review Petition Nos. 17-18 of 2011). So it is totally a
misconceived idea that in the Fifth Amendment Case, the Appellate



Division of the Supreme Court by its observation favoured to retain or
condone the provisions of the Supreme Judicial Council which were
introduced by General Ziaur Rahman. Thereafter the Constitution
(Fifteenth Amendment) Act was passed in 2011 which endorsed the
system of the Supreme Judicial Council which may be considered as a
departure from the original provisions of the Constitution relating to
removal of the Judges of the Supreme Court by the Parliament. Finally it
was thought expedient and necessary to restore/revive the original
provisions of the Constitution about removal of the Supreme Court
Judges through the Parliament which were introduced in Article 96 of the
original Constitution and therefore, the Sixteenth Amendment was passed
in 2014 reviving the relevant provisions (provisions of Article 96) of the
original Constitution. The Sixteenth Amendment is not intended to
dominate the Judiciary by the Executive through the Legislature
undermining its independence. In the instant Writ Petition, no public
interest is involved for which the Sixteenth Amendment can be
challenged in the form of judicial review of any legislative action nor the
same is amenable to judicial review. The Sixteenth Amendment is not
ultra vires; rather it is intra vires the Constitution which can not be called
in question by way of judicial review in that the same has revived and
restored the original provisions of Article 96 of the Constitution (barring
age limit) relating to removal of the Supreme Court Judges. As the
Parliament has restored the original provisions of Article 96 of the
Constitution, the Sixteenth Amendment can not be subjected to judicial
scrutiny. No provision of the original Constitution as enacted and adopted
by the Constituent Assembly in 1972 can be judicially reviewed.

Public perception regarding the functions of the Supreme Judicial
Council is that it is not effective and vibrant so as to investigate and
remove a Judge on the ground of proved incapacity or misbehaviour.
Besides, in the recent past, the conduct of two sitting Judges of the High
Court Division, as reported in the media, was not taken into account and
dealt with properly by the Supreme Judicial Council. The Minister for
Law, Justice and Parliamentary Affairs raised all those issues while
making his address in the Legislature in connection with the passing of
the Sixteenth Amendment and he also clarified the intention of the
Legislature in this respect. By enacting the Sixteenth Amendment, the
Government has taken the necessary initiative to maintain the high
judicial standard of the Supreme Court Judges and to keep their jobs



secured following the best practices of the contemporary world. The
system of parliamentary removal of Judges has a long history. It was
developed in the 18™ century in England to ensure that the King could
only dismiss a Judge if both Houses of Parliament passed a resolution or
“address” calling for the removal of the Judge. Parliamentary removal
procedure is in place in 33% Commonwealth jurisdictions. The
Westminster model of parliamentary removal of Judges as has been
reintroduced in Bangladesh through the Sixteenth Amendment is a
standard mechanism of removal of Judges of the Supreme Court of
Bangladesh for their proved misbehaviour or incapacity. The Government
Is committed to restore and revive the provisions of the original
Constitution of 1972 in phases and as a part of this initiative, Article 96
of the original Constitution has been revived and restored through the
Sixteenth Amendment.

It is not true that the Members of Parliament have been empowered to
perform the functions of all development activities of their local areas and
the whole administration is under their control. Though the Government
has made them advisers to the Upazilla Parishads, yet it does not
necessarily mean that they control the whole of the local administration.
The Members of Parliament have no scope to act arbitrarily and illegally.
There is not a single instance that exposes the interest of the Members of
Parliament in any case where the Judges of the Supreme Court have
restrained themselves from passing any order in connection therewith.
There is rule of law in the country. Separation of powers among the
3(three) organs of the State is a unique feature of our Constitution so that
one organ of the State can not encroach upon the domain of another. In
fact, the petitioners have virtually admitted that in India and other
developed countries, the Judges of the Apex Courts are removed by a
resolution of the Parliament which is one of the fundamental structures of
the Constitution of a democratic country. Bangladesh being a democratic
country also upholds the spirit of democracy and the rule of law. So the
Sixteenth  Amendment has not destroyed the independence of the
Judiciary in any way. Rather it has changed the process of removal of the
Judges of the Supreme Court of Bangladesh on the ground of proved
misbehaviour or incapacity shifting from the Supreme Judicial Council to
the Parliament. The Preamble of the Constitution is not in conflict with
Article 96 of the original Constitution. Besides, the Sixteenth
Amendment is not violative of Article 7B of the Constitution. In the UK,
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USA, Australia, Canada, India, South Africa and others countries, the
same mechanism of parliamentary removal of the Judges of the higher
Judiciary has been in place. In all those countries, the question of
undermining the independence of the Judiciary and hampering the
separation of powers among the 3(three) organs of the State has not arisen
at all.

It is not correct that by reason of Article 70 of the Constitution, the
Members of Parliament can not express their independent views and
opinions against the stance of their respective parties. Every Member of
Parliament has the right to express his/her opinion in the Parliament.
Removal of Judges is not a political issue; rather it is a delicate
constitutional issue that demands a debate in the Parliament among all the
members irrespective of their political identity. Parliament does not
generally involve itself in investigation and inquiry process on the
allegation of misbehaviour or incapacity of any Supreme Court Judge.
Almost in all jurisdictions, a separate, independent and impartial
authority has been created to investigate or inquire into any allegation
levelled against any Judge of the Apex Court by an Act of Parliament for
the sake of fairness, transparency and objectivity and the said
investigating or inquiring authority is quite distinct and separate from the
Legislature or the Executive organ of the State. An accused Judge will be
fully entitled to defend himself during investigation or inquiry, as the case
may be. That being so, he will not suffer any prejudice on any count.

The statement made in the Writ Petition that the Sixteenth Amendment
has undermined the authority and dignity of the Apex Court because of
the fact that the validity of the proceedings in the Parliament can not be
called in question in any Court by reason of Article 78 of the Constitution
Is quite meaningless and unwarranted. The Constitution itself has given
the mandate that the validity of the Parliamentary proceedings shall not
be called in question in any Court of law. Being the sovereign law-
making body, Parliament’s proceedings are immune from judicial
interference. This is a universal practice prevailing all over the world.
Had Article 96 of the Constitution not been unconstitutionally and
illegally amended by the unconstitutional military regime introducing the
system of the Supreme Judicial Council, the Sixteenth Amendment would
not have been required to restore Article 96 to its original position of
1972. The Supreme Court is the guardian of the Constitution, but not the
supervisor of the whole Governmental process. The Sixteenth
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Amendment is a valid piece of legislation. So the Rule is liable to be
discharged.

In the Supplementary Affidavit-in-Opposition filed on behalf of the
respondent no. 1, it has been stated that the respondent no. 4 by a Memo
being No. 55.00.0000.105.53.001.15-68 dated 01.03.2016 forwarded a
draft bill prepared under Article 96 (3) of the Constitution titled ‘=
AN (@6 RO SPMIBRe 1 SR (TS @ W) WiEH, 03%” to the
Registrar- General of Bangladesh Supreme Court, Dhaka for the
considered opinion of the Supreme Court of Bangladesh.

The case of the respondent no. 4, as set out in the Affidavit-in-
Opposition, in brief, is as follows:

The Writ Petition has been filed by the petitioners invoking Article 102 of
the Constitution as Public Interest Litigation (PIL) for the purpose of
challenging the vires of the Constitution (Sixteenth Amendment) Act,
2014. Admittedly the petitioners are not “persons aggrieved.” As the
petitioners are not aggrieved persons, the Writ Petition in the nature of
Public Interest Litigation is not maintainable. It has been provided in
Section 2(3) of the Constitution (Sixteenth Amendment) Act, 2014 that
the Parliament may by law regulate the procedure in relation to a
resolution under clause (2) and for investigation and proof of the
misbehaviour or incapacity of a Judge. As the Parliament is yet to make
any law pursuant to clause (3) of the amended Article 96 of the
Constitution, the Writ Petition is premature. In other words, no cause of
action has arisen to file the Writ Petition and that being so, the Writ
Petition is incompetent. However, the Sixteenth Amendment has not
undermined the basic principles of separation and independence of the
Judiciary. On the contrary, it has brought back the main spirit of the
original Constitution which the sovereign people of Bangladesh conferred
upon themselves in 1972 through their elected representatives who
formed the Constituent Assembly. In fact, Article 96 of the Constitution,
as it stands after the Sixteenth Amendment, is the same as Article 96 of
the original Constitution of 1972. It may be mentioned that the usurper of
power suspended, subverted and mutilated the Constitution illegally by
the Second Proclamation (Tenth Amendment) Order, 1977 (Second
Proclamation Order No. 1 of 1977), so far as it relates to insertion of
Clauses (2), (3), (4), (5), (6) and (7) of Article 96 i.e. provisions relating
to the Supreme Judicial Council which were subsequently endorsed and
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ratified by the Constitution (Fifth Amendment) Act, 1979. As the
Sixteenth Amendment has restored the original provisions of Article 96
of the Constitution, the same can not be declared void and ultra vires the
Constitution. In ltalian Marble Works...Vs...Bangladesh, 2006 (Special
Issue) BLT (HCD) 1, the High Court Division declared the Constitution
(Fifth Amendment) Act, 1979 null and void. Thereafter on appeal, the
Appellate Division affirmed the decision of the High Court Division with
some modifications and condonations in Khondker Delwar Hossain
Secretary, BNP and another...Vs...Bangladesh Italian Marble Works and
others, 62 DLR (AD) 298. In particular, the provisions embodied in
Clauses (2), (3), (4), (5), (6) and (7) of Article 96 were condoned by the
Appellate Division in the case of Khondker Delwar Hossain (Fifth
Amendment Case). Subsequently on review of its own decision, the
Appellate Division, by its judgment and order dated 29" March, 2011
passed in Civil Review Petition Nos. 17-18 of 2011(Bangladesh
represented by the Secretary, Ministry of Industries and
others...Vs...Bangladesh Italian Marble Works Limited and others) held,
inter alia, that the Second Proclamation (Tenth Amendment) Order, 1977
(Second Proclamation Order No. 1 of 1977) inserting Clauses (2), (3),
(4), (5), (6) and (7) in Article 96 and also clause (1) in Article 102 of the
Constitution were provisionally condoned till 318 December, 2012. The
condonation of the provisions relating to the Supreme Judicial Council in
Article 96 of the Constitution was a provisional one for a very limited
period. But the Parliament in its own wisdom has reverted to the original
Article 96 of the Constitution by passing the impugned Sixteenth
Amendment. So it is an absurd proposition that the Sixteenth Amendment
Is contrary to the Constitution.

By the Sixteenth Amendment, no situation has been created to dominate
the judiciary indirectly and the justice-seekers will not be prejudiced in
any way in getting fair play from the Supreme Court of Bangladesh. No
petition for judicial review can be entertained on mere assumptions and
surmises that the administration of justice will be obstructed by the
Sixteenth Amendment. The statements made in the Writ Petition with
reference to the background of the initiative to amend the provisions of
removal of the Judges of the Supreme Court resulted from some incidents
which occurred in the recent past such as passing of the Contempt of
Courts Act, 2013 which was ultimately declared null and void by the
High Court Division; the amendment of the Anti-Corruption Commission
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Act of 2004 allegedly brought in to protect the Government officers from
the charge of corruption which was also declared null and void by the
High Court Division and a direction from the High Court Division to
arrest the concerned officers of the law-enforcing agencies in a seven-
murder case in Narayanganj etc. are vehemently denied. Such kind of
wild, imaginary and baseless propositions on the part of the petitioners
are nothing, but a deliberate insult upon the wisdom and integrity of the
Legislature which voices the will of the sovereign people. Such
statements also go against the principle of law that all the Judges of the
Supreme Court of Bangladesh are oath-bound to perform their duties
without fear or favour and affection or ill-will. According to Article 7 of
the Constitution, all powers in the Republic belong to the people, and
their exercise on behalf of the people shall be effected only under, and by
the authority of, the Constitution. Those powers of the people have been
reflected in Article 52, 57, 74 and 96 of the original Constitution relating
to the impeachment of the President, resignation of the Prime Minister
and removal of the Speaker and a Judge of the Supreme Court by the
resolutions of the Parliament respectively. Although the provisions of
Article 52, 57 and 74 of the Constitution still remain unchanged, the
usurper, that is to say, the Martial Law Authority inserted the provisions
of removal of a Judge of the Supreme Court by the Supreme Judicial
Council which runs counter to the spirit of Article 7. The usurper i.e. the
then military ruler in so doing by way of a Martial Law Proclamation
purported to Act as ‘holier than the Pope’, but in fact, his very intention
was to take away the power of the people who are entitled to exercise
through their elected representatives in the Parliament. In most
democratic countries of the world, such as the United Kingdom, United
States of America, Canada, Australia, Ireland, India etc., the principle of
accountability of the Judges of the superior Courts to the people through
their elected representatives in the Parliament is maintained. So in our
instance, the Sixteenth Amendment has not affected the principles of
separation of powers and independence of the Judiciary at all. These basic
structures of the Constitution, precisely speaking, have remained
unaffected. The wisdom of the Parliament in passing the Sixteenth
Amendment is not subject to judicial review. However, the Sixteenth
Amendment was passed by the Parliament by virtue of the power
provided in Article 142 of the Constitution. This amendment does not
curtail the independence of the Judges of the Supreme Court of
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Bangladesh in discharging their judicial functions. The apprehension of
the petitioners that the Judges of the Apex Court will suo motu be
restrained from passing any orders in the cases in which the Members of
Parliament are interested is unfounded and baseless. The Judges of the
Supreme Court will preserve, protect and defend the Constitution and the
laws of Bangladesh in view of their oath of office. The further
apprehension of the petitioners that in accordance with the amended
Article 96 of the Constitution, a Member of Parliament can bring a
motion against a Judge and discuss it in the Parliament and because of
this reason, the Judge will not be able to perform his duties independently
in respect of the case concerned is ill-conceived. Anyway, there is a
presumption of constitutionality in favour of the impugned Sixteenth
Amendment. Consequently the burden of rebuttal of the presumption of
constitutionality of the Sixteenth Amendment lies on the shoulder of the
petitioners. This burden can not be discharged by mere speculations,
surmises, conjectures and apprehensions.

Like India, Bangladesh follows the Westminster type of democracy and
our Parliament is democratic which consists of democratically elected
representatives of the people. In the Parliament, every proceeding is
initiated and completed democratically pursuant to the Constitution and
the Rules of Procedure of Parliament by following democratic norms,
practices, customs and traditions. Against this backdrop, there is no basis
for suspecting that the Members of Parliament may create obstruction to
the administration of justice. Furthermore, it is an absurd proposition on
the part of the petitioners that unlike the Members of Parliament in other
countries, our Members of Parliament are influential people and in most
cases, they ignore law for their personal interest and that the overall
scenario in this regard is different in Bangladesh. In our subcontinent,
only in Pakistan, there is a provision in its Constitution for removal of the
Judges of the higher Judiciary by the Supreme Judicial Council. In
Bangladesh, our Parliament in its wisdom preferred to revive the original
provisions of removal of the Judges of the Supreme Court of Bangladesh
by the orders of the President passed pursuant to the resolutions of the
Parliament supported by a majority of not less than two-thirds of the total
Members of the Parliament on the ground of their proved misbehaviour
or incapacity which the Constituent Assembly originally adopted in 1972
following the constitutional provisions of the developed countries of the
world. The Sixteenth Amendment has upheld the most important basic
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structure of the Constitution i.e. sovereignty of the people and
implementation of their desire through their elected representatives. In
addition, an amendment of the Constitution is always tested by the
touchstone of the spirit of the original Constitution which is the sovereign
will of the people. Besides, Article 70 of the Constitution is designed to
strengthen democracy and ensure discipline among the Members of
Parliament belonging to different political parties. This Article (Article
70) is not a roadblock to the independence of the Judiciary. So the
Sixteenth Amendment is valid and intra vires the Constitution.

At the outset, Mr. Manzill Murshid, learned Advocate appearing on
behalf of the petitioners, submits that the petitioners are all Advocates of
the Supreme Court of Bangladesh and in this perspective, they are
interested in the independence of the Judiciary and the rule of law and by
that reason, they have come up with the present Writ Petition in the
nature of Public Interest Litigation and as such the Writ Petition is
maintainable.

Mr. Manzill Murshid also submits that although no law has yet been
enacted by the Parliament in accordance with the amended Article 96(3)
of the Constitution, yet the fact remains that the petitioners have the locus
standi to challenge the vires of the Sixteenth Amendment independently
on its own merit and the challenge of the constitutionality of the Sixteenth
Amendment has no nexus with the contemplated law to be framed by the
Parliament in the future and this being the landscape, the Writ Petition is
not premature.

Mr. Manzill Murshid further submits that the people are very much
concerned with the independence of the Judiciary and the rule of law
Inasmuch as these are 2(two) basic structures of the Constitution and the
petitioners have voiced the concern of the people thereabout by filing the
Writ Petition in the nature of Public Interest Litigation in view of the fact
that the petitioners being Advocates of the Supreme Court of Bangladesh
are the officers of the Court and they have great stakes in the rule of law
through the administration of justice and from this point of view, this
Public Interest Litigation is very much competent under Article 102 of
the Constitution. In this context, the decision in the case of National
Board of Revenue...Vs...Abu Saeed Khan and others reported in 18 BLC
(AD) 116 adverted to both by the Attorney General Mr. Mahbubey Alam
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and the Additional Attorney-General Mr. Murad Reza has no manner of
application to the facts and circumstance of the case before us.

Mr. Manzill Murshid also submits that through the Sixteenth
Amendment, the power of removal of the Judges of the Supreme Court
has been shifted to the Parliament which is a separate independent organ
of the State in the scheme of the Constitution and by this amendment, a
sort of situation has been created to dominate the higher Judiciary in an
indirect manner which will ultimately affect the justice-seekers and this
indirect control of the higher Judiciary by the Executive through the
Parliament is contrary to the independence of the Judiciary and the rule of
law and considered from this standpoint, the Sixteenth Amendment is
ultra vires the Constitution.

Mr. Manzill Murshid next submits that if any amendment to the
Constitution does not fit in with the Constitution itself, then the
amendment is to be declared void and ultra vires in that the Constitution
is a logical whole and if by exercising the amending power, one of the
basic pillars of the Constitution is sought to be demolished, it is the
constitutional duty of the Supreme Court to restrain it and when the
Parliament and the Executive, instead of implementing the independence
as well as separation of the Judiciary, follow a different course not
sanctioned by the Constitution, the higher Judiciary will be within its
jurisdiction to bring back the Parliament and the Executive from
constitutional derailment and to pass necessary orders to declare Article
96 of the Constitution as inserted by the Sixteenth Amendment as void.

Mr. Manzill Murshid further submits that the primary objective of the
Sixteenth Amendment is to destroy the principle of independence of the
Judiciary and to make the Judiciary subservient to the Executive through
the Parliament and the principle of independence of the Judiciary is one
of the basic features of the Constitution as expounded in the case of
Anwar Hossain Chowdhury and others...Vs...Bangladesh and others
(popularly known as Eighth Amendment Case) [1989 BLD (Spl) 1] which
has been reiterated and reaffirmed in Masdar Hossain’s Case [52 DLR
(AD) 82]; but the Sixteenth Amendment has given overwhelming
authority to the Executive through the Parliament to remove the Judges of
the Supreme Court which is a vicious blow to the independence of the
Judiciary.
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Mr. Manzill Murshid also submits that the power to frame the
Constitution belongs to the people alone— that is ‘constituent power’ and
it is original power, but the power to amend the Constitution is a
‘derivative power’ derived from the Constitution itself which is to be
exercised subject to certain limitations and the people after making the
Constitution gave the Parliament the power to amend it in exercise of its
legislative power following certain special procedures and even if the
constituent power is vested in the Parliament, that power is a derivative
one and an amendment made in exercise of the derivative constituent
power will not automatically make the said amendment immune from
challenge by way of judicial review and no amendment to the
Constitution can be made in exercise of the derivative power violating the
existing provisions of the Constitution and the limitations imposed
thereby.

Mr. Manzill Murshid next submits that the Sixteenth Amendment is
violative of Article 7B of the Constitution as no provisions relating to the
basic structures of the Constitution shall be amendable by way of
insertion, modification, substitution, repeal or otherwise and as the
Sixteenth Amendment has affected the independence of the Judiciary and
separation of powers, two basic structures of the Constitution, the same is
liable to be struck down as being unconstitutional.

Mr. Manzill Murshid further submits that the power conferred upon the
Parliament by the Sixteenth Amendment is beyond the scope and
jurisdiction of the Parliament on the score that causing of any
investigation of misbehaviour or incapacity of any Judge of the Supreme
Court and recommending to the President for his removal from office are
neither legislative functions nor those are acts of scrutiny of the
Executive actions; rather those functions are judicial in nature and the
Constitution does not allow or contemplate any judicial role by the
Parliament and the role of each organ of the State is clearly defined and
carefully kept separate under the Constitution to maintain its harmony
and integrity and to maximize the effectiveness of the functionality of the
3(three) organs of the State, that is to say, the Executive, the Legislature
and the Judiciary and the assumption of the judicial role by the
Parliament in the matter of removal of the Judges of the Supreme Court
derogates from the theory of separation of powers as enshrined in our
Constitution and this is why, the Sixteenth Amendment is
unconstitutional.
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Mr. Manzill Murshid also submits that the Sixteenth Amendment is ultra
vires the Constitution as it blatantly and shockingly destroys the spirit and
essence of the provisions of Article 22 of the Constitution and clearly
establishes the dominance of the Executive over the Judiciary through the
Parliament which will create a great imbalance within the constitutional
bodies and thereby make the Judiciary a toothless and tearful silent
witness to the dismantling of the constitutional fabric.

Mr. Manzill Murshid further submits that the Sixteenth Amendment is
unconstitutional in view of the fact that by virtue of Article 70, the
Members of Parliament can not exercise their voting right independently
against their partyline and given this position, the removal of the Judges
of the Apex Court will certainly be prejudiced by the direct implication of
Acrticle 70 of the Constitution and this Article 70 has virtually fastened
the hands of the Members of Parliament in the matter of exercise of their
voting right and hence in case of voting for taking any resolution for
removal of a Judge, they will have to toe the partyline leading to the
politically motivated resolution frustrating the independence of the higher
Judiciary.

Mr. Manzill Murshid also submits that the Supreme Court of Bangladesh
being the guardian of the Constitution should not countenance any inroad
upon its independence as it shall alone have overall control, supervision
and management over the powers, functions and jurisdictions of its own
as well as those of the subordinate Courts as an independent institution
and the legislators and the political executives shall have no control,
supervision and management over them in any manner whatsoever and
hence the Sixteenth Amendment is ultra vires the Constitution.

Mr. Manzill Murshid next submits that the independence of the Judiciary,
especially its institutional independence, as affirmed and declared
particularly by Articles 94(4) and 116A, is one of the basic pillars of the
Constitution and it can not be demolished, whittled down, curtailed or
diminished in any manner whatsoever and the Constitution does not give
the Parliament or the Executive any authority to curtail or diminish the
independence of the Judiciary by having recourse to any amendment of
the Constitution, other legislation, subordinate legislation, rules or in any
other manner as found by the Appellate Division in Masdar Hossain’s
Case (supra) and since the Sixteenth Amendment is an implied violation
of Article 94(4) of the Constitution, the same should be struck down.
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Mr. Manzill Murshid further submits that as per Article 112 of the
Constitution, all authorities, whether executive and judicial, in the
Republic shall act in aid of the Supreme Court and from this point of
view, the Parliament can not make any law bypassing the binding effect
of the judgment rendered by the Appellate Division in the Fifth
Amendment Case (Khondker Delwar Hossain Secretary, BNP and
another...Vs...Bangladesh Italian Marble Works and others, 62 DLR
(AD) 298) whereby the Appellate Division declared the Constitution
(Fifth Amendment) Act, 1979 (Act No. 1 of 1979) illegal and void
subject to some modifications and condonations, holding, inter alia, that
the Second Proclamation (Tenth Amendment) Order, 1977 (Second
Proclamation Order No. 1 of 1977), so far as it relates to insertion of
Clauses (2), (3), (4), (5), (6) and (7) of Article 96 i.e. provisions relating
to the Supreme Judicial Council are condoned, and therefore, the
provisions of removal of the Judges of the Supreme Court of Bangladesh
by the Supreme Judicial Council can not be substituted by the authority of
the Parliament violating the verdict of the Appellate Division and what is
more, the condonation as regards the provisions of the Supreme Judicial
Council was also maintained by the Appellate Division in the judgment
of the Civil Review Petition Nos. 17-18 of 2011.

Mr. Manzill Murshid also submits that in the case of People’s Union For
Civil Liberties (PUCL) and another...Vs...Union of India and another,
(2003) 4 SCC 399, the Supreme Court of India held in paragraph 34 that
‘the Legislature has no power to review the decision and set it at naught
except by removing the defect which is the cause pointed out by the
decision rendered by the Court and if this is permitted, it would sound the
death knell of the rule of law’ and the Supreme Court also held in
paragraph 37 that ‘the Legislature also can not declare any decision of a
court of law to be void or of no effect’ and that the Legislature can not
encroach upon the judicial sphere and hence the Supreme Court also held
in paragraph 112 that ‘the Legislature can not overrule or supersede a
judgment of the Court without lawfully removing the defect or infirmity
pointed out by the Court because it is obvious that the Legislature can not
trench on the judicial power vested in the Courts’.

Mr. Manzill Murshid further submits that in the case of Cauvery Water
Disputes Tribunal, In re, 1993 Supp (1) SCC 96 (2) and in Municipal
Corpn. of the City of Ahmedabad...Vs...New Shrock Spg. and Wvg. Co.
Ltd., (1970) 2 SCC 280, the Indian Supreme Court also held similar views
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as in Civil Liberties and given this scenario, it is manifestly clear that by
the Sixteenth Amendment, the Parliament has undermined the authority
of the Supreme Court of Bangladesh which has kept the Supreme Judicial
Council intact in the Constitution in its judgment in the Fifth Amendment
Case and thereby the Parliament has destroyed one of the basic structures
of the Constitution, namely, independence of the Judiciary.

Mr. Manzill Murshid also submits that the background of the initiative to
amend the provisions of removal of Judges dates back to some recent
incidents, namely, declaring the Contempt of Courts Act, 2013 illegal and
void, declaring an amended provision of the Anti-Corruption
Commission Act, 2004 purporting to give protection to the Government
officers unlawful and void and the directive issued to the concerned
authority to arrest some accused officers of the law-enforcing agencies in
a seven-murder case in Narayanganj by the High Court Division and such
being the state of affairs, the Executive, at the instance of some interested
quarters, took steps for the enactment of the Sixteenth Amendment and
accordingly the same was enacted with a view to interfering with the
freedom of the Judges in the discharge of their judicial functions with the
ulterior motive of creating undue pressure upon the administration of
even-handed justice to the litigant people and by this reason, the
Sixteenth Amendment is definitely a colourable legislation.

Mr. Manzill Murshid next submits that the Judges of the superior Courts
of the UK, USA, Canada, Australia and India are removed by their
National Parliaments and in those countries, the Members of Parliaments
do not perform any administrative functions as are being performed by
the Members of Parliament in our country and furthermore, the social and
democratic practices of those countries are quite different from those of
Bangladesh and as such the Parliamentary removal mechanism in
Bangladesh is inappropriate and unsuitable; rather the possibility of
misuse of this weapon being politically motivated can not be brushed
aside at all.

Mr. Manzill Murshid further submits that there are many countries in the
world where Judges are removed without the intervention of the
Legislature and the modes of removal of the Judges of some of those
countries are: (a) In Pakistan, the Supreme Judicial Council functions
vide Article 209 of the Constitution of Pakistan, 1973 for removal of
Judges. The said Supreme Judicial Council also functions under the
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Supreme Judicial Council Procedure of Enquiry, 2005 and the Code of
Conduct for Judges of the Supreme Court and the High Courts of
Pakistan. (b) By Article 98, the Constitution of Zambia Act provides that
the President shall remove a Judge of the Supreme Court from his office
upon having a report and /or advice from a Three-Member-Tribunal
formed in that behalf headed by a Chairman. (c) The Constitution of the
Republic of Fiji by its Article 111 provides that the President of the
Republic must act on the advice of the Tribunal or the Medical Board in
case of removal of the Chief Justice or the President of the Court of
Appeal. In the similar way, Article 112 provides that the President of the
Republic must act on the advice of the Tribunal or the Medical Board in
case of removal of the other Judges/Judicial officers. (d) The Constitution
of the Republic of Namibia also has similar provisions in its Article 84;
as per Article 84(1), a Judge may be removed from office before expiry
of his or her tenure only by the President acting on the advice of the
Judicial Service Commission. (e) By Article 98, the Constitution of
Singapore provides that the President may, on the recommendation of the
Tribunal, remove any Judge of the Supreme Court from his/her office. (f)
The Constitution of Republic of Bulgaria provides in its Article 129(1)
that Judges, Prosecutors, and Investigating Magistrates shall be elected,
promoted, demoted, transferred and removed from office by the Supreme
Judicial Council. In this connection, Mr. Manzill Murshid claims that all
those countries have similar types of procedures for removal of Judges
which the Constitution of Bangladesh had earlier in the form of the
Supreme Judicial Council and the independence of the Judiciary will be
best guaranteed if the Judges of the Supreme Court of Bangladesh are
removed in accordance with the provisions of Article 96 as incorporated
in the Constitution by the Constitution (Fifteenth Amendment) Act, 2011
(Act No. 14 of 2011).

Mr. Manzill Murshid next submits that the Sixteenth Amendment is
inconsistent with and violative of Article 147(2) of the Constitution
which provides that the remuneration, privileges and other terms and
conditions of service of a person holding or acting in any office to which
this Article applies shall not be varied to the disadvantage of any such
person during his term of office and as per Article 147(4) of the
Constitution, this Article, amongst others, applies to the office of the
Judge of the Supreme Court and the Sixteenth Amendment has
undoubtedly affected the terms and conditions of service of the
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incumbent Judges of the Supreme Court and they have been prejudiced
thereby because of variation of their terms and conditions to their
disadvantage while in service and the Sixteenth Amendment is liable to
be knocked down as being unconstitutional on this count also.

Mr. Manzill Murshid further submits that for impeachment and removal
of the President of the Republic, detailed provisions have been spelt out
in Articles 52 and 53 of the Constitution; but for removal of the Judges of
the Supreme Court under the amended Article 96(2), details have been
left to the Parliament to be worked out in the form of a law pursuant to
the amended Article 96(3) and that is incongruous and even if an ordinary
law is passed pursuant thereto, it will be subject to frequent changes by
simple majority of the Members of Parliament in the interest of the party-
in-power jeopardizing the independence of the Judiciary.

Mr. Manzill Murshid next submits that the Sixteenth Amendment
contains an inherent weakness, that is to say, the amended Article 96(2)
requires a resolution to be passed by a majority of not less than two-thirds
of the total number of Members of Parliament and in the absence of such
majority, there may arise a complication in passing the resolution, which
may ultimately provide the concerned Judge with a blank cheque for his
misbehaviour or incapacity and in India, a motion was lost in Lok Sabha
in 1992 in spite of a finding of guilt by a committee formed under the
Judges (Inquiry) Act, 1968 against one V. Ramaswami J, the then Chief
Justice of Punjab and Haryana High Court because of not having the
required votes in the House since the members of a major political party,
namely,  Congress  were absent therein  (Mrs.  Sarojini
Ramaswami...Vs...Union of India and others, AIR 1992 SC 2219) and in
our instance, the same may be replicated if the Sixteenth Amendment is
maintained by this Court.

Mr. Manzill Murshid further submits that the tenure of the Judge is very
vital in maintaining the integrity of the Judiciary and is pivotal in
maintaining and upholding the independence of the Judiciary as
expounded by the Appellate Division in Masdar Hossain’s Case and in
that context, the removal of the Judges of the Apex Court must be by an
appropriate process for the sake of fairness, transparency and avoidance
of arbitrariness and since the process of voting in the Parliament is a
political process, the amended Article 96(2) is against the fundamental
principle of rule of law and in such view of the matter, the Sixteenth
Amendment will make the Judges susceptible to a capricious political
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process of voting in the Parliament which may pass a resolution for
removal of an innocent Judge on the one hand, or may not do so in the
case of a guilty Judge on the other hand and in any case, a Judge may be
left at the mercy of the Parliament impairing the independence of the
Judiciary.

Mr. Manzill Murshid next submits that though the duty of the Members
of Parliament is to frame laws; but in the present context, they are also
performing the functions of all development activities in their local areas
and the whole local administration is under their control and as such they
will not hesitate to act arbitrarily or illegally as a result of which the
powerless people will be compelled to resort to the High Court Division
and in most of the cases (Writ Petitions), the Government is the
respondent and that being so, the Members of Parliament will be
interested in those cases and by virtue of the Sixteenth Amendment, a
Member of Parliament can bring a motion against any Judge in any case
and discuss it therein necessitating his character-assassination and
consequently the Judge may not be able to perform his duties
independently to the great detriment of public interest.

Mr. Manzill Murshid also submits that the Sixteenth Amendment shall
have far-reaching negative impact on the discharge of the functions of the
Members of the Public Service Commission, Comptroller and Auditor-
General, Election Commissioners as well as Commissioners of the Anti-
Corruption Commission inasmuch as they will be removable in the like
manner as a Judge of the Supreme Court of Bangladesh as per Articles
139 (2), 129(2), 118 (5) of the Constitution of Bangladesh and Section
10(3) of the Anti-Corruption Commission Act, 2004 respectively and if
the power of removal of the Judges of the Supreme Court is retained in
the hands of the Members of Parliament, in particular, the Anti-
Corruption Commission will not be able to act independently against
them which will eventually frustrate the purpose of the Anti-Corruption
Commission Act and the Comptroller and Auditor-General will also be
self-restrained from acting independently while auditing the accounts of
the Parliament Secretariat and as such the Sixteenth Amendment should

go.

Per contra, Both Mr. Mahbubey Alam, learned Attorney General
appearing on behalf of the respondent no. 1 and Mr. Murad Reza, learned
Additional Attorney-General appearing on behalf of the respondent no. 4,
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contend that the Sixteenth Amendment is not intended to dominate the
Judiciary by the Executive through the Legislature and as the provisions
relating to the Supreme Judicial Council were introduced in Article 96 of
the Constitution by the Second Proclamation (Tenth Amendment) Order,
1977 (Second Proclamation Order No. 1 of 1977) by General Ziaur
Rahman during the period of Martial Law mutilating the Constitution, the
Sixteenth Amendment was enacted by the Parliament restoring Article 96
of the original Constitution of 1972 and that being so, it can not be said at
all that the Sixteenth Amendment is violative of the independence of the
Judiciary, one of the basic features of the Constitution as held by the
Appellate Division in the Eighth Amendment Case.

Both Mr. Mahbubey Alam and Mr. Murad Reza further contend that
admittedly the petitioners are not aggrieved persons, though they are the
Advocates of the Supreme Court of Bangladesh and as they are not
aggrieved persons within the meaning of Article 102 of the Constitution,
they can not come up with the instant Writ Petition in the nature of Public
Interest Litigation and as such the Writ Petition is not maintainable. In
support of this submission, they have referred to National Board of
Revenue...Vs...Abu Saeed Khan and others, 18 BLC (AD) 116.

Both Mr. Mahbubey Alam and Mr. Murad Reza next contend that the
Sixteenth Amendment has not been made effective and operative as yet in
the absence of a law to be framed pursuant to the amended Article 96(3)
of the Constitution and as the Sixteenth Amendment without any
corresponding law is ineffective and dysfunctional, the Writ Petition is
premature and this is why, the Rule is liable to be discharged on this
ground alone.

Both Mr. Mahbubey Alam and Mr. Murad Reza further contend that the
Fifth Amendment of the Constitution was declared void and ultra vires by
the final judgment of the Appellate Division in the case of Khondker
Delwar Hossain Secretary, BNP and another...Vs...Bangladesh Italian
Marble Works and others (Fifth Amendment Case) reported in 62 DLR
(AD) 298 and eventually the Parliament thought it appropriate in its
wisdom to restore the original provisions of Article 96 of the Constitution
by way of amendment under Article 142 of the Constitution and it is
well-settled that the wisdom of the Parliament can not be questioned in
any manner by any Court and from this standpoint, the Sixteenth
Amendment is immune from challenge.
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Both Mr. Mahbubey Alam and Mr. Murad Reza also contend that as per
Article 7(1) of the Constitution, all powers in the Republic belong to the
people, and their exercise on behalf of the people shall be effected only
under, and by the authority of, the Constitution and as the people are the
source of all powers of the Republic, Judges are consequentially
accountable to the people through their representatives in the House of
the Nation and the Sixteenth Amendment has been made in order to
ensure the accountability of the Judges of the Supreme Court to the
people and by that reason, the Sixteenth Amendment is a valid piece of
legislation.

Both Mr. Mahbubey Alam and Mr. Murad Reza also contend that it is
true that in the Fifth Amendment Case, the Appellate Division affirmed
the judgment of the High Court Division subject to some modifications
and the Appellate Division condoned the Second Proclamation (Tenth
Amendment) Order, 1977 (Second Proclamation Order No. 1 of 1977), so
far as it relates to insertion of Clauses (2), (3), (4), (5), (6) and (7) of
Article 96 i.e. provisions relating to the Supreme Judicial Council and
also Clause (1) of Article 102 of the Constitution; but in Civil Review
Petition Nos. 17-18 of 2011, the Appellate Division modifying its earlier
stance condoned the Second Proclamation (Tenth Amendment) Order,
1977 (Second Proclamation Order No. 1 of 1977) in respect of insertion
of Clauses (2), (3), (4), (5), (6) and (7) of Article 96 and also Clause (1)
of Article 102 of the Constitution provisionally till 315 December, 2012
in order to enable the Parliament to make necessary amendment to the
Constitution and to enact the laws anew promulgated during the period of
Martial Law of General Ziaur Rahman and because of this provisional
condonation, the Parliament passed the Sixteenth Amendment in 2014,
that is to say, long after expiry of 31% December, 2012; but in any event,
the Sixteenth Amendment is intra vires the Constitution.

Both Mr. Mahbubey Alam and Mr. Murad Reza next contend that there is
a presumption of constitutionality in favour of the Sixteenth Amendment
and the onus is upon the petitioners to rebut that presumption of
constitutionality. In support of this contention, they have drawn our
attention to the decision in the <case of Sheikh Abdus
Sabur...Vs...Returning Officer, District Education Officer in-Charge,
Gopalganj and others, 41 DLR (AD)30.

Both Mr. Mahbubey Alam and Mr. Murad Reza also contend that the
Constitution is the supreme law of the land and as per the Constitution,
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there are 3(three) organs of the State, namely, the Executive, the
Legislature and the Judiciary and all the 3(three) organs of the State are to
function within the parameters set by the Constitution, though the
Supreme Court is the guardian of the Constitution and the original Article
96 of the Constitution was made by the Constituent Assembly in exercise
of its constituent power and the Sixteenth Amendment has simply
restored the original Article 96 of the Constitution by way of amendment
and this being the panorama, the Sixteenth Amendment can not be found
fault with.

Both Mr. Mahbubey Alam and Mr. Murad Reza further contend that
supremacy of the Constitution, judicial review, separation of powers,
independence of the Judiciary etc. are some of the basic features of the
Constitution and the Sixteenth Amendment is not violative of either the
principle of separation of powers or the principle of independence of the
Judiciary and the Parliamentary procedure of removal of the Judicature is
also sanctioned by the Constitutions of the United Kingdom, United
States, India, Canada, Australia, Sri Lanka etc. and in particular this
Parliamentary procedure of removal of the Judges of the Supreme Court
of Bangladesh was there in the original Constitution of 1972 too till the
Second Proclamation (Tenth Amendment) Order, 1977 (Second
Proclamation Order No. 1 of 1977) came into force and ultimately the
Parliament enacted the Sixteenth Amendment restoring the original
Article 96 of the Constitution verbatim and in such a posture of things, it
can not be said at all that the Sixteenth Amendment is repugnant to
Article 7B of the Constitution.

Both Mr. Mahbubey Alam and Mr. Murad Reza also contend that the
provisions relating to the Supreme Judicial Council were inserted in
Article 96 of the Constitution by General Ziaur Rahman through the Fifth
Amendment importing the same from the Constitution of Pakistan of
1973 and the Supreme Judicial Council being a legacy of the Martial Law
regime does not fit in with the democratic set-up of the People’s Republic
of Bangladesh and by enacting the Sixteenth Amendment, our Parliament
said good bye to this Martial Law legacy for ever.

Both Mr. Mahbubey Alam and Mr. Murad Reza next contend that by
passing the Sixteenth Amendment, Parliament has restored the provisions
of the original Article 96 of the Constitution and by that reason, the
constitutionality of the Sixteenth Amendment is beyond the scope of the
judicial review under Article 102 of the Constitution.
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Both Mr. Mahbubey Alam and Mr. Murad Reza further contend that
Article 70 of the Constitution is designed to maintain discipline and
prevent horse-trading among the Members of Parliament belonging to
different political parties and this Article 70 has nothing to do with the
independence of the Judiciary as guaranteed by the Constitution.

Both Mr. Mahbubey Alam and Mr. Murad Reza also contend that the
privileges and other terms and conditions of service of the incumbent
Supreme Court Judges have not been varied to their disadvantage as
postulated by Article 147(2) by the Sixteenth Amendment; rather those
have been fortified by the restoration of the original Article 96 of the
Constitution.

Both Mr. Mahbubey Alam and Mr. Murad Reza next contend that the
Sixteenth Amendment has not affected the independence of the Judiciary
in any way as guaranteed by Articles 94(4) and 147(2) and by way of
elaboration of this contention, they assert that in the UK, USA, India, Sri
Lanka, Canada and Australia, Judges are removed from office through the
intervention of the Legislature and in those countries, Judges are fully
independent in discharge of their judicial functions. They further assert
that the two relevant basic structures of the Constitution in this case,
namely, separation of powers and independence of the Judiciary are to be
considered with reference to the provisions of the original Constitution of
1972 and not otherwise and if the Court appreciates this stand of the
contesting respondents, then it can not be conceived that the Sixteenth
Amendment is violative of Article 7B of the Constitution.

Dr. Kamal Hossain, learned Amicus Curiae, argues that the independence
of the Judiciary is the foundation stone of the Constitution as
contemplated by Article 22 and it is one of the fundamental principles of
State policy and the significance of the independent Judiciary, free from
the interference of the other 2(two) organs of the State, has been
emphasized in Articles 94(4), 116A and 147 of the Constitution and in
the Eighth Amendment Case, it has been held that Democracy,
Republican Government, Unitary State, Separation of Powers,
Independence of the Judiciary, Rule of Law, Fundamental Rights etc. are
basic structures of the Constitution.

Dr. Kamal Hossain next argues that the independence of the Judiciary
was further strengthened in the historic decision of the Appellate Division
in Masdar Hossain’s Case, where the Appellate Division re-affirmed the
constitutional mandate of independence of the Judiciary and laid out a
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roadmap to achieve separation of the lower Judiciary from the Executive
organ of the State.

Dr. Kamal Hossain also argues that the consensus appears to be that the
constitutional principle of independence of the Judiciary is intended to
exclude any kind of partisan exercise of power by the Legislature in
relation to the Judiciary, in particular, the power of the Legislature to
remove the Judges of the Supreme Court of Bangladesh.

Dr. Kamal Hossain next argues that in the original 1972 Constitution,
removal of Judges of the Supreme Court was entrusted to the Parliament
on the premise that the Parliament being constituted by the elected
representatives of the people, when in exercising its power, would do so
conscientiously and independently, free from any party directive and this
Is how it was perceived when a similar provision was adopted in the
Indian Constitution and both in the Indian Constitution and in the original
1972 Constitution of Bangladesh, the power of removal of any Judge
would only be exercised after an inquiry conducted by an independent
Judicial Inquiry Committee; but H. M. Seervai has expressed his concern
in his book “The Position of the Judiciary under the Constitution of
India” (published by Bombay University Press) at page 109 that political
and party considerations have come into play in impeachment
proceedings.

Dr. Kamal Hossain also argues that independence of the Judiciary is a
sine qua non of modern democracy and so long as the Judiciary remains
truly distinct from the Legislature and the Executive, the general power of
the people will never be endangered. In this connection, Dr. Kamal
Hossain adverts to The State...Vs...Chief Editor, Manabjamin and others,
57 DLR (HCD) 359.

Dr. Kamal Hossain next argues by referring to Idrisur Rahman (Md) and
others...Vs...Secretary, Ministry of Law, Justice and Parliamentary
Affairs, Government of the People’s Republic of Bangladesh, 61 DLR
(HCD) 523 that independence of the Judiciary is an indispensable
condition of democracy and if the Judiciary fails, the Constitution fails
and the people might opt for some other alternative.

Dr. Kamal Hossain also argues that although the independence of the
Judiciary is an essential element of the rule of law, yet by enacting the
Sixteenth Amendment, the Parliament is prone to exercise control over
the Judiciary by way of preserving a right to take decisions on the
question of removal of the Judges of the Supreme Court.
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Dr. Kamal Hossain next argues that the security of tenure of the Judges is
one of the essential conditions for ensuring effective independence of the
Judiciary and this has been emphatically spelt out in Walter
Valente...Vs...Her Majesty The Queen and another, [1985] 2 R. C. S. 673
and S. P. Gupta and others...Vs... President of India and others, 1982 AIR
(SC) 149.

Dr. Kamal Hossain further argues that the Judges can not perform their
solemn duties unless their independence is guaranteed and protected by
securing their tenure as underlined in the United Nation’s Instrument on
“Basic Principles on the Independence of the Judiciary” and in a number
of authoritative International Instruments, such as the “Beijing Statement
of Principles of the Independence of the Judiciary”, the “Universal
Charter of the Judge”, and the “Commonwealth Latimer House Principles
on the Three Branches of Government” and the formal requirements of
independence of the Judges include, amongst others, their security of
tenure and suitable conditions of service.

Dr. Kamal Hossain also argues that Article 96 of the original 1972
Constitution relating to the removal of Judges was materially affected by
the Fourth Amendment of the Constitution in 1975 which deleted Clause
(3) of Article 96 and thereafter by the Fifth Amendment of the
Constitution, the provisions for removal of Judges by the Supreme
Judicial Council were introduced and ultimately the Fifth Amendment
was held to be unconstitutional by the Appellate Division in the Fifth
Amendment Case, albeit the Appellate Division condoned the provisions
relating to the Supreme Judicial Council in Article 96 of the Constitution;
but the impugned Sixteenth Amendment purports to violate the judgment
of the Appellate Division passed in that case.

Dr. Kamal Hossain next argues that the Parliament, in disregard of the
decision of the Appellate Division rendered in the Fifth Amendment
Case, has abolished the Supreme Judicial Council, which clearly
compromises and weakens the independence of the Judiciary through the
Sixteenth Amendment and this Sixteenth Amendment is violative of
Acrticles 94(4) and 22 of the Constitution by way of subjecting the tenure
of the Judges of the Supreme Court to the whims and caprices of the
Members of Parliament.

Dr. Kamal Hossain also argues that the consequence of the Sixteenth
Amendment is that it has rendered the tenure of the Judges of the Apex
Court insecure and as such the Sixteenth Amendment has created an
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opportunity to undermine the independence of the Judiciary by making
the same vulnerable to outside influences and pressures jeopardizing the
rule of law in the country.

Dr. Kamal Hossain further argues that as the Sixteenth Amendment is
violative of independence of the Judiciary and separation of powers, the
same is in conflict with Article 7B of the Constitution and by that reason,
it is liable to be struck down.

Dr. Kamal Hossain also argues that the Sixteenth Amendment has clearly
varied the removal mechanism of the Supreme Court Judges for their
proved misbehaviour or incapacity to their disadvantage during their term
of office and in this perspective, the Sixteenth Amendment is violative of
Article 147(2) of the Constitution.

Dr. Kamal Hossain next argues that in a bid to ensure the independence
of the Judiciary by securing the remuneration of the Judges of the
Supreme Court, the Constitution provides in Articles 88(b) and 89(1) that
their remuneration is payable from the Consolidated Fund and the
expenditure charged upon the Consolidated Fund can only be discussed in
Parliament, but it can not be voted on and regard being had to the
provisions of Articles 88(b) and 89(1) of the Constitution, it appears that
the Constitution upholds the independence of the Judiciary in a way that
even Parliament can not vote on their remuneration and Articles 88(b)
and 89(1) do together form part of the basic structure of the Constitution
as they protect the independence of the Judiciary and therefore the
Sixteenth Amendment, read in the light of Articles 88(b) and 89(1),
should not be allowed to stand as a valid piece of legislation.

Dr. Kamal Hossain also argues that Article 23 of the “Beijing Statement
of Principles of the Independence of the Judiciary” provides that by
reason of difference in history and culture, the procedure adopted for the
removal of Judges may differ in different societies and removal by
Parliamentary procedures has traditionally been adopted in some
jurisdictions; but in other jurisdictions, that procedure is unsuitable and
its use other than for the most serious of reasons is apt to lead to misuse
and having regard to the socio-political conditions of Bangladesh, the
provisions relating to the Supreme Judicial Council for removal of the
Judges of the Supreme Court are best suited.

Dr. Kamal Hossain further argues that the American scenario of
impeachment of the Judges has been criticized as an unsatisfactory
process in which “political and party influence has come into play” and
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thus, the risk of impeachment being highly politicized will be even more
conspicuous in the current political context of Bangladesh, especially due
to the presence of Article 70 in the Constitution of Bangladesh and
viewed from this angle, the independence of the Judiciary will be
endangered.

Mr. M. Amir-ul Islam, learned Amicus Curiae, submits that he was one of
the Members of the Constitution Drafting Committee after Liberation
War of Bangladesh and Dr. Kamal Hossain was the Chairman of that
Committee and in the post-liberation period in 1972, there was no other
option for the Members of the Committee but to assign the job of removal
of the Supreme Court Judges to the Parliament and that being so, the
Parliament was entrusted therewith by the original Constitution of 1972.
Mr. M. Amir-ul Islam further submits that we learn through experience
and experience is the best teacher of a person and restoration of the
original Article 96 of the Constitution by the Sixteenth Amendment is not
backed by experience and in this regard, the Sri Lankan, Indian and
Malaysian experiences are not happy. On this point, Mr. M. Amir-ul
Islam has relied upon a report of the International Bar Association’s
Human Rights Institute, namely, “A Crisis of Legitimacy: The
Impeachment of Chief Justice Bandaranayake and the Erosion of the Rule
of Law in Sri Lanka”, and a report of a Mission on behalf of the
International Bar Association, the ICJ Center for the Independence of
Judges and Lawyers, the Commonwealth Lawyers’ Association and the
Union Internationale Des Awvocats, namely, “Justice In Jeopardy:
Malaysia 2000” and the decision in the case of Lily Thomas (Ms),
Advocate...Vs...Speaker, Lok Sabha and others reported in (1993) 4 SCC
234.

Mr. M. Amir-ul Islam next submits that separation of powers and
independence of the Judiciary go hand in hand and the doctrine of
separation of powers must be adhered to in making the Judiciary
completely independent of the influence of the Executive or the
Legislature and the Sixteenth Amendment, it goes without saying, is a
blow to the independence of the Judiciary.

Mr. M. Amir-ul Islam further submits that the removal procedure of the
Judges of the Supreme Court is a part of their appointment process, but
unfortunately in Bangladesh, the appointment process of the Judges of the
Supreme Court is not transparent, open and public and even after 45 years
of our independence, Article 95(2)(c) of the Constitution relating to the
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other qualifications for appointment of a Judge of the Supreme Court has
not seen the light of the day to the great detriment of public interest.

Mr. M. Amir-ul Islam further submits that the force of law is not logic,
but experience and our experience shows that about 70% of the Members
of Parliament in Bangladesh are now-a-days businessmen and litigants
and for the sake of independence of the Judiciary, they should not be
involved in the process of removal of the Judges of the Supreme Court of
Bangladesh on the ground of proved misbehaviour or incapacity.

Mr. M. Amir-ul Islam next submits that the Parliamentary removal
procedure of the Judges of the Apex Court is in vogue in some countries
of the world like the UK, USA, Canada, Australia, India etc., but that has
become obsolete and outdated with the growing constitutional
jurisprudence of the independence of the Judiciary.

Mr. M. Amir-ul Islam also submits that the historical perspective coupled
with our experience and judicial observations in various cases, namely,
Masdar Hossain’s Case, Eighth Amendment Case, Fifth Amendment
Case etc. militate against the Sixteenth Amendment and homecoming of
Article 96 (restoration of Article 96) is not a plausible argument in the
present scenario of Bangladesh.

Mr. M. Amir-ul Islam further submits that the principle of independence
of the Judiciary demands that a Judge should be tried by his peers for his
misbehaviour/misconduct or incapacity and that will best guarantee his
independence in the discharge of his judicial functions.

Mr. M. Amir-ul Islam further submits by referring to a book captioned
“The Appointment, Tenure and Removal of Judges under Commonwealth
Principles: A Compendium and Analysis of Best Practice” published by
the British Institute of International and Comparative Law, Charles Clore
House, 17 Russell Square, London WC 1B 5JP that the Commonwealth
Latimer House Principles (2003) on the Accountability of and the
Relationship between the Three Branches of Government as agreed by
Law Ministers and endorsed by the Commonwealth Heads of
Government Meeting, Abuja, Nigeria, 2003 require that Judges are
accountable to the Constitution and to the law which they must apply
honestly, independently and with integrity and the principles of judicial
accountability and independence underpin public confidence in the
judicial system and the importance of the Judiciary as one of the three
pillars upon which a responsible Government relies [Principle VII (b)]
and the removal mechanism of the Judges of the Supreme Court of
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Bangladesh as contemplated by the Sixteenth Amendment has virtually
impaired the independence of the Judiciary.

Mr. Rokanuddin Mahmud, learned Amicus Curiae, contends that
personally he does not find fault with the Sixteenth Amendment, but what
Is of paramount importance is that the law to be framed pursuant to the
amended Article 96(3) of the Constitution must be gone into before he
makes any submission on the point and unless that law is framed by the
Parliament, it is difficult to say at this stage as to whether the Sixteenth
Amendment has impaired the independence of the Judiciary or not.

Mr. Rokanuddin Mahmud next contends that the Judges of the Supreme
Court should be tried by their peers in case of misbehaviour or incapacity
and that will guarantee the independence of the higher Judiciary to the
fullest extent and in this respect, the Supreme Judicial Council as
introduced in Article 96 by the Fifteenth Amendment of the Constitution
Is the best mechanism,

Mr. Ajmalul Hossain, learned Amicus Curiae, submits that as the
Sixteenth Amendment has restored the provisions of Article 96 of the
original Constitution of 1972, it will be an uphill job for him to assail the
constitutionality of the Sixteenth Amendment.

Mr. Ajmalul Hossain next submits that the provisions relating to the
Supreme Judicial Council were introduced by the Second Proclamation
(Tenth Amendment) Order, 1977 (Second Proclamation Order No. 1 of
1977) and in the Fifth Amendment Case, the Appellate Division
condoned those provisions as being more transparent and safeguarding
the independence of the Judiciary.

Mr. Ajmalul Hossain further submits that in Civil Review Petition Nos.
17-18 of 2011 by the order dated 29" March, 2011, the Appellate
Division by modifying its earlier decision in the Fifth Amendment Case
provisionally condoned the provisions relating to the Supreme Judicial
Council in Article 96 of the Constitution till 315" December, 2012 and the
Fifteenth Amendment endorsed the provisions relating to the Supreme
Judicial Council in Article 96 and maintained the same; but thereafter all
of a sudden, the Sixteenth Amendment was pushed through raising
suspicions in the minds of the people about the independence of the
higher Judiciary.

Mr. Ajmalul Hossain next submits that there is always a scope for abuse
of the power of removal of the Judges of the Supreme Court by the
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Members of Parliament on the strength of the Sixteenth Amendment
impairing the independence of the higher Judiciary.

Mr. Ajmalul Hossain also submits that Article 7B of the Constitution
should have been at the back of the mind of the Members of Parliament
before passing of the Sixteenth Amendment and the Sixteenth
Amendment is hit by Article 7B of the Constitution as it has affected the
independence of the Judiciary, one of the basic features of the
Constitution.

Mr. Ajmalul Hossain further submits that the security of tenure of the
Judges is the most essential condition of judicial independence and
whether the Sixteenth Amendment has affected the security of tenure of
the Judges of the Supreme Court adversely is the moot question in this
case and the Court will decide this question one way or the other, regard
being had to the socio-political conditions obtaining in Bangladesh. As
regards the question of essentiality of the security of tenure of the Judges,
Mr. Ajmalul Hossain relies on Walter Valente...Vs...Her Majesty The
Queen and another, [1985] 2 R. C. S. 673.

Mr. Ajmalul Hossain further submits that judicial independence
encompasses both an individual and institutional dimension and the
individual dimension relates to the independence of a particular Judge,
and the institutional dimension relates to the independence of the Court
which he mans and each of these dimensions depends on the objective
conditions or guarantees that ensure the Judiciary’s freedom from any
outside influence or interference and the requisite guarantees are security
of tenure, financial security and administrative independence. On this
point, Mr. Ajmalul Hossain adverts to the decision in the case of
Ell...Vs...Alberta, [2003] 1 S.C. R. 857.

Mr. Ajmalul Hossain also submits that judicial independence has been
recognized as “the lifeblood of constitutionalism in democratic societies”
and the principle of judicial independence requires the Judiciary to be
independent both in fact and perception. In support of this submission,
Mr. Ajmalul Hossain adverts to the self-same decision in the case of
Ell...Vs...Alberta, [2003] 1 S. C. R. 857.

Mr. Ajmalul Hossain next submits by referring to Provincial Court
Judges’ Association of New Brunswick, Honourable Judge Michael
Mckee and Honourable Judge Steven Hutchinson...Vs...Her Majesty The
Queen in Right of the Province of New Brunswick, as represented by the
Minster of Justice and others, [2005] 2 S. C. R. 286 that it is a sound
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proposition that judicial independence is for the benefit of the judged and
not for the benefit of the Judges and without considering the interest of
the judged, our Parliament has passed the Sixteenth Amendment which
has belittled the independence of the Judiciary in public perception.

Mr. Ajmalul Hossain further submits that the institutional independence
of the Judiciary reflects a deeper commitment to the doctrine of
separation of powers among the Executive, Legislative and Judicial
organs of the State and although judicial independence had historically
developed as a bulwark against the abuse of the Executive power, it
equally applied against other potential intrusions, including any from the
Legislative organ as a result of legislation. In order to buttress up this
submission, Mr. Ajmalul Hossain relies upon the decision in respect of
two References from the Lieutenant Governor in Council pursuant to
Section 18 of the Supreme Court Act, 1988...Vs...The Attorney General of
Prince Edward Island, [1997] 3R. C. S. 73.

Mr. Ajmalul Hossain next submits that in this case, a question must be
answered as to whether the Sixteenth Amendment has advanced public
interest or defeated it and he believes that the Sixteenth Amendment has
defeated it.

Mr. Ajmalul Hossain further submits that it is common knowledge that in
our country, a vast majority of the legislators have criminal records; but
nevertheless they will be involved in the process of removal of the Judges
of the Supreme Court by dint of the Sixteenth Amendment and this may
give rise to conflict of interests posing a threat to the rule of law.

Mr. Ajmalul Hossain lastly submits that the Sixteenth Amendment is a
colourable piece of legislation in the facts and circumstances of the case
and as such the Sixteenth Amendment should go.

We have heard the submissions of the learned Advocate Mr. Manzill
Murshid and the counter-submissions of the learned Attorney General
Mr. Mahbubey Alam and the learned Additional Attorney-General Mr.
Murad Reza. We have also heard the submissions of the learned Amici
Curiae Dr. Kamal Hossain, Mr. M. Amir-ul Islam, Mr. Rokanuddin
Mahmud and Mr. Ajmalul Hossain.

Anyway, it may be mentioned that we also appointed Mr. Mahmudul
Islam, a Senior Advocate of Bangladesh Supreme Court, as one of the
Amici Curiae; but unfortunately he was terminally sick and died during
the pendency of the Rule. So we were deprived of his able assistance in
this case.
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In the facts and circumstances of the case and in view of the contentions
of Mr. Manzill Murshid and the counter-contentions of Mr. Mahbubey
Alam and Mr. Murad Reza on the question of maintainability of the Writ
Petition under Article 102 of the Constitution, | take up this issue first for
adjudication.

Our Constitution is undeniably the supreme law of the land. In other
words, the Constitution is the ‘suprema lex’ of the country. Under Article
102 of the Constitution except for an application for habeas corpus or
quo warranto, a writ petition can be filed by a ‘person aggrieved’. Thus
in order to have locus standi to invoke the Writ Jurisdiction of the High
Court Division, an applicant has to show that he is an aggrieved party in
an application for certiorari, mandamus or prohibition.

The leading English case on locus standi is Exparte Sidebotham, (1880)
14 Ch. D. 458 where the Court held that a person aggrieved is a man—

“who has suffered a legal grievance, a man against whom a
decision has been pronounced which has wrongly deprived him of
something, or wrongfully refused him something, or wrongfully
affected his title to something.”

The same view was taken in subsequent cases. The Pakistani and Indian
Courts were greatly influenced by these English decisions.

In the case of Tariq Transport Company, Lahore....Vs....Sargodha-Bhera
Bus Service, Sargodha and others reported in 11 DLR (SC) 140, the
Supreme Court of Pakistan observed:

“...a person seeking judicial review must show that he has a direct
personal interest in the act which he challenges before his prayer
for review is entertained.”

That writ petition was filed under Article 170 of the Constitution of
Pakistan, 1956. The same view was taken in respect of locus standi under
Article 98 of the Constitution of Pakistan, 1962. Therefore, an
association, though registered, did not have locus standi to vindicate the
personal or individual grievance of its members.

But in the case of Mian Fazal Din.....Vs....Lahore Improvement Trust
reported in 21 DLR(SC) 225, the Pakistan Supreme Court took somewhat
a liberal view stating—
“...the right considered sufficient for maintaining a proceeding of
this nature is not necessarily a right in the strict juristic sense; but it
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Is enough if the applicant discloses that he had a personal interest
in the performance of the legal duty, which if not performed or
performed in a manner not permitted by law, would result in the
loss of some personal benefit or advantage or the curtailment of a
privilege or liberty or franchise.”

The Indian Supreme Court also followed the English decisions in the
matter of standing both for the enforcement of fundamental rights and for
other constitutional remedies.

The traditional view of locus standi has an adverse effect on the rule of

law. Schwartz and Wade commented in “Legal Control of Government”
(1972 edition) at page 291:

“Restrictive rules about standing are in general inimical to a
healthy system of administrative law. If a person with a good case
Is turned away, merely because he is not sufficiently affected
personally, that means that some government agency is left free to
violate the law, and that is contrary to public interest.”

With the increase of governmental functions, the English Courts found
the necessity of liberalizing the standing rule to preserve the integrity of
the rule of law. When a public-spirited citizen challenged the policy of
the police department not to prosecute the gaming clubs violating the
gaming law, the Court heard him, though no clear-cut and definitive
answer to the standing question was given (R.V. Metropolitan Police
Commissioner ex P. Blackburn [1968] 1 All E. R. 763). The Court also
heard Mr. Blackburn challenging the action of the Government in joining
the European Common Market (Blackburn v. Attorney-General [1971] 2
All E. R. 1380). Again, Mr. Blackburn was accorded standing in
enforcing the public duty owed by the police and Greater London Council
in respect of exhibition of pornographic films (R.V. Metropolitan Police
Commissioner ex P. Blackburn [1973] All E.R. 324). In all the cases
mentioned above, the duty owed by the public authorities was to the
general public and not to an individual or to a determinate class of
persons and the applicants were found to have locus standi as they had
‘sufficient interest’ in the performance of the public duty.

In India, the concept of public interest litigation (public-spirited citizens
bringing matters of great public importance) was initiated by Mr. V.R.
Krishna lyer, J in the case of Mumbai Kamgar Sabha, Bombay....Vs....
M/s. Abdulbhai and others reported in AIR 1976 SC 1455. However, a
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definite jurisprudential basis was laid down in the case of S. P. Gupta and
others Vs. President of India and others (AIR 1982 SC 149) where several
Advocates of different Bar Associations of India challenged the action of
the Government in transferring some Judges of the High Courts. In that
case, in according standing to the petitioners, Justice Bhagwati observed:

“Where a legal wrong or a legal injury is caused to a person or to a
determinate class of persons by reason of violation of any
constitutional or legal right or any burden is imposed in
contravention of any constitutional or legal provision or without
authority of law or any such legal wrong or legal injury or illegal
burden is threatened and such person or determinate class of
persons is, by reason of poverty, helplessness or disability or
socially or economically disadvantaged position, unable to
approach the Court for relief, any member of the public can
maintain an application... seeking judicial redress for the legal
wrong or injury caused to such person or determinate class of
persons.”

In the case of Bangladesh Sangbadpatra Parishad...Vs...Bangladesh and
others (43 DLR (AD) 126), the Association of Newspaper-owners
challenged an award given by the Wage Board and the High Court
Division turned down the writ petition holding that the Association had
no locus standi. The Appellate Division upheld the finding of the High
Court Division. Dealing with the Indian decisions regarding public
interest litigation, the Appellate Division observed:

“... In our Constitution, the petitioner seeking enforcement of a
fundamental right or constitutional remedies must be a ‘person
aggrieved’. Our Constitution is not at pari materia with the Indian
Constitution on this point. The Indian Constitution, either in
Acrticle 32 or in Article 226, has not mentioned who can apply for
enforcement of fundamental rights and constitutional remedies.
The Indian Courts only honour a tradition in requiring that the
petitioner must be an ‘aggrieved person’. The emergence of pro
bono publico litigation in India, that is litigation at the instance of a
public-spirited citizen espousing causes of others, has been
facilitated by the absence of any constitutional provision as to who
can apply for a writ. In England, various tests were applied.
Sometimes it was said that a person must be ‘aggrieved’ or he must
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have ‘a specific legal right’ or he must have ‘sufficient interest’.
Now after the introduction of the new Rules of the Supreme Court,
Order 53 Rule 3, any person can apply for ‘judicial review’ in
England under the Supreme Court Act, 1981 if he has ‘sufficient
interest’. Therefore the decisions of the Indian jurisdiction on
public interest litigations are hardly apt in our situation. We must
confine ourselves to asking whether the petitioner is an ‘aggrieved
person’, a phrase which has received a meaning and a dimension
over the years.”

In that case, public interest litigation was not involved. There was no
difficulty on the part of the newspaper-owners to challenge the award
themselves. So the Appellate Division denied standing to the Association
of Newspaper-owners.

In the case of Bangladesh Retired Government Employees’ Welfare
Association....Vs....Bangladesh (46 DLR (HCD) 426), the High Court
Division accepted the standing of the said Association holding—

“Since the Association has an interest in ventilating the common
grievance of all its members who are retired Government
employees, in our view, this Association is a ‘person
aggrieved’...”

In the case of Kazi Mukhlesur Rahman.....Vs....Bangladesh and another
reported in 26 DLR (AD) 44 (commonly known as Kazi Mukhlesur
Rahman’s Case), it was held:

“It appears to us that the question of locus standi does not involve
the Court’s jurisdiction to hear a person but of the competency of
the person to claim a hearing, so that the question is one of
discretion which the Court exercises upon due consideration of the
facts and circumstances of each case.”

Article 102 of our Constitution speaks about ‘person aggrieved’. What is
the meaning of this expression? The Constitution has not defined the
expression, nor has it mentioned ‘personally aggrieved person’. An
expression occurring in the Constitution can not be interpreted out of
context or only by reference to the decisions of foreign jurisdictions
where the constitutional dispensations are different from ours. In
interpreting the expression ‘person aggrieved’, it can not be overlooked
that the English Courts which introduced the restrictive rule of standing
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vastly shifted from their traditional view which was ultimately changed
by legislation. The expression has to be given a meaning in the context of
the scheme and objectives of the Constitution and in the light of the
purpose behind the grant of the right to the individuals and the power to
the Court. Any interpretation which undermines the scheme or objectives
of the Constitution, or defeats the purpose for which the jurisdiction is
created is to be discarded. It has to be noted that the framers of the
Constitution envisioned a society in which the rule of law, fundamental
human rights and freedom, equality and justice (political, economic and
social) would be secured for all citizens. They spoke about their vision in
the Preamble of the Constitution in no uncertain terms. To give full effect
to the rule of law, substantive provision has been made in Article 7 which
states that all powers in the Republic shall be exercised only under, and
by the authority of, the Constitution. The vision as to the society has been
re-stated in Article 8 and elaborated in other Articles of Part Il. Article
8(2) specifically states that the principles of State policy set down in Part
Il will be fundamental to the governance of Bangladesh. To ensure the
fundamental human rights, freedom, equality and justice, the Constitution
has guaranteed a host of rights in Part Ill as fundamental rights. And to
ensure that the mandate of the Constitution is obeyed, the High Court
Division has been given the wide power of judicial review. In this
background, can the expression ‘person aggrieved’ be given a meaning in
consonance with the traditional view of ‘locus standi’ and thereby
producing a result deprecated by Schwartz and Wade as inimical to a
healthy system of administrative law and contrary to public interest? The
Appellate Division has answered the question in the negative in the case
of Dr. Mohiuddin Farooque...Vs... Bangladesh, 49 DLR (AD) 1
(popularly known as BELA’s Case).

The expression ‘person aggrieved’ means a person who even without
being personally affected has sufficient interest in the matter in dispute.
When a public functionary has a public duty owed to the public in
general, every citizen has sufficient interest in the performance of that
public duty.

In BELA’s Case, his Lordship Mr. Justice Mostafa Kamal of the
Appellate Division held:

“We now proceed to say how we interpret Article 102 as a whole.
We do not give much importance to the dictionary meaning or
punctuation of the words ‘any person aggrieved’. Article 102 of
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our Constitution is not an isolated island standing above or beyond
the sea-level of the other provisions of the Constitution. It is a part
of the over-all scheme, objectives and purposes of the Constitution.
And its interpretation is inextricably linked with the (i) emergence
of Bangladesh and framing of its Constitution, (ii) the Preamble
and Article 7, (iii) Fundamental Principles of State Policy, (iv)
Fundamental Rights and (v) the other provisions of the
Constitution.”

The Constitution, historically and in real terms, is a manifestation of what
is called “the People’s Power”. The people of Bangladesh are, therefore,
central, as opposed to ornamental, to the framing of the Constitution. It
was further held in BELA’s Case:

“The Supreme Court being a vehicle, a medium or mechanism
devised by the Constitution for the exercise of the judicial power
of the people on behalf of the people, the people will always
remain the focal point of concern of the Supreme Court while
dispensing justice or propounding any judicial theory or
interpreting any provision of the Constitution. Viewed in this
context, interpreting the words “any person aggrieved” meaning
only and exclusively individuals and excluding the consideration
of people as a collective and consolidated personality will be a
stand taken against the Constitution. There is no question of
enlarging locus standi or legislation by Court. The enlargement is
writ large on the face of the Constitution.”

Where there is a written Constitution and an independent judiciary and
the wrongs suffered by the people are capable of being raised and
ventilated publicly in a Court of law, there is bound to be greater respect
for the rule of law. The Preamble of our Constitution really contemplates
a society where there will be unflinching respect for the rule of law and
the welfare of the citizens.

In the decision in the case of Ekushey Television Ltd. and
others.....Vs....Dr. Chowhdury Mahmood Hasan & others reported in 54
DLR (AD) 130 (popularly known as the ETV Case), it was held:

“What is meant by ‘sufficient interest’ is basically a question of
fact and law which shall have to be decided by the Court. None of
the fundamental rights like rule of law is subject to mechanical
measurement. They are measured in our human institutions i.e. the
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Courts and by human beings i.e. the Judges, by applying law.
Therefore, there will always be an element of discretion to be used
by the Court in giving standing to the petitioner. From the above, it
appears that the Courts of this jurisdiction have shifted their
position to a great extent from the traditional rule of standing
which confines access to the judicial process only to those to
whom legal injuries are caused or legal wrong is done. The narrow
confines within which the rule of standing was imprisoned for long
years have been broken and a new dimension is being given to the
doctrine of locus standi.”

Avrticle 102 is inextricably linked with the genesis of the Constitution and
can not be construed independently of the scheme and objectives of the
Constitution, particularly those explicated in the preamble and
fundamental principles of State policy.

It is axiomatic that judicial review is the soul of the Judiciary in a written
Constitution. To the extent that fundamental rights are not available to
any provision of a disciplinary law (Article 45), certain laws are
specifically excluded from the purview of judicial review (Articles 47 and
47A) and certain authorities are not amenable to judicial review (Article
102(5) ), the power of judicial review is constitutionally restricted. These
constitutional restrictions aside, the horizon of judicial review is being
expanded through judicial activism with the passage of time facilitating
the citizens’ access to justice. A great duty is cast upon the Lawyers and
Judges of the Apex Court of Bangladesh for onward march of our
constitutional journey to its desired destination.

Coming back to the instant case, the petitioners are admittedly practising
Advocates of the Supreme Court of Bangladesh. Needless to say, they are
conscious and public-spirited persons. As Advocates of the Supreme
Court of Bangladesh, they have, no doubt, a stake in the establishment of
the rule of law in the country. By the way, it may be recalled that the rule
of law is one of the basic structures of the Constitution as found by the
Appellate Division in the Eighth Amendment Case (Anwar Hossain
Chowdhury and others...Vs...Bangladesh and others, 1989 BLD (Spl) 1).
It is the mandate of the Constitution that there must be rule of law in the
country. Although the petitioners are not directly or personally affected
by the Sixteenth Amendment, yet as Advocates, they have sufficient
interest in the establishment of the rule of law in Bangladesh. In this view
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of the matter, | find the petitioners competent enough to claim a hearing
from this Court as found by the Appellate Division in Moklesur
Rahman’s Case (supra). Besides, in the ETV Case referred to above,
there is always an element of discretion in the matter of granting standing
to the petitioners. From the facts and circumstances of the present case, it
transpires that the petitioners as Advocates of the Supreme Court of
Bangladesh are very much concerned with the independence of the
Judiciary, separation of powers and establishment of rule of law. In a
word, like Judges, they are also stakeholders in the administration of
justice without let or hindrance from any quarter. It is a truism that they
are not busybodies or interlopers. Given this situation, | can not deny
their standing in filing the Writ Petition before the High Court Division
under Article 102 of the Constitution.

With regard to the alleged lack of ‘locus standi’ of the petitioners to file
the Writ Petition, both the learned Attorney General Mr. Mahbubey Alam
and the learned Additional Attorney-General Mr. Murad Reza have relied
upon the decision in the case of National Board of Revenue...Vs...Abu
Saeed Khan and others reported in 18 BLC (AD) 116. According to me,
the facts and circumstances of that case are quite distinguishable from
those of the present case. So that decision is of no avail to them.

It has already been observed that the petitioners being Advocates of the
Supreme Court of Bangladesh are interested in the establishment of the
rule of law. They are also interested in seeing that the Supreme Court of
Bangladesh does function independently and impartially in public
interest. It is an indisputable fact that independent and impartial
functioning of the Judiciary without any hitch is essential to the
establishment of the rule of law in the country. Regard being had to the
facts and circumstances of the case, it seems that the petitioners have
come up with the instant Writ Petition in vindication of the interest of the
public. The guidelines that have been enumerated in paragraph 38 of the
decision reported in 18 BLC (AD) 116, as | see them, do not obviously
stand as a bar to the filing of the present Writ Petition in the High Court
Division under Article 102 of the Constitution. The concern expressed by
the petitioners in the Writ Petition about the independence of the higher
Judiciary and separation of powers among the 3(three) organs of the State
is, no doubt, a public concern vis-a-vis the Sixteenth Amendment of the
Constitution. In any view of the matter, | can not shut my eyes to this
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public concern as ventilated by the petitioners in the Writ Petition. So in
any event, this Court must uphold public interest.

In the ETV Case (supra), it was held in paragraph 74:

“74. It must be remembered here that it is not possible to lay down
in clear and precise terms what is required to give petitioner locus
standi when public injury or public wrong is involved. Locus
standi is not a case of jurisdiction of the Court, but a case of
discretion of the Court, which discretion has to be exercised on
consideration of facts and law points involved in each case, as
already pointed out in the case of Kazi Mukhlesur Rahman. As a
matter of prudence and not a rule of law, the Court may confine its
exercise of discretion, taking into consideration the facts, the
nature of the public wrong or public injury, the extent of its
seriousness and the relief claimed. Therefore, the concern shown
by the Bar, that giving locus standi to the petitioner will open the
floodgates, and the Court will soon be overburdened with cases,
does not hold good. The discretion to open the gates will always be
with the Court, which discretion will only be exercised within the
bounds mentioned above.”

In this connection, it will not be out of place to mention that the
Thirteenth Amendment Case (M Saleemullah...Vs...Bangladesh, 2005
BLD (HCD) 195) challenging the introduction of the Non-Party Caretaker
Government during the period of Parliamentary election was filed as a
Public Interest Litigation and both the Divisions of the Supreme Court
did not find fault with the maintainability of the case.

In view of what have been stated above and in the facts and
circumstances of the case, I opine that the petitioners have ‘locus standi’
to file the Writ Petition and accordingly the Writ Petition is maintainable
under Article 102 of the Constitution. So the contention of both Mr.
Mahbubey Alam and Mr. Murad Reza on the question of non-
maintainability of the Writ Petition in the High Court Division under
Article 102 of the Constitution stands negatived.

As to the submission on behalf of the contesting respondent nos. 1 and 4
that the Writ Petition is premature in the absence of any law yet to be
framed pursuant to the amended Article 96(3) of the Constitution, | feel
constrained to say that the vires of the Sixteenth Amendment can be gone
into on its own merit under Article 102 of the Constitution, though the
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contemplated law is yet to be framed. What | am trying to emphasize is
that the non-enactment of any law pursuant to the amended Article 96(3)
of the Constitution will not ipso facto preclude the High Court Division
from examining the constitutionality of the Sixteenth Amendment. So the
submission of both Mr. Mahbubey Alam and Mr. Murad Reza in this
respect stands discarded. In the result, | hold that the petitioners have
cause of action for filing the Writ Petition and the same is not premature.

The system of parliamentary removal has a long history. It emerged in
England as a check on the executive discretion to dismiss Judges, which
various monarchs had asserted until the passage of the Act of Settlement
in 1701. The Act established that this power could no longer be exercised
without joint resolution of both Houses, known formally as an ‘address’,
calling upon the monarch to remove the judge in question.

Though the Westminster Parliament only once passed an address for the
removal of a Judge in 1830, the issue has been debated at intervals and
there is a well-established recognition of the value of an independent
Judiciary. Discussing the Westminster removal system and its adoption in
other parts of the Commonwealth, Sir Kenneth Roberts-Wray described
the parliamentary removal system as ‘an accident of history’ which could
lead to serious constitutional conflicts if it was put into action, despite the
procedures which were widely regarded by parliamentarians as
appropriate [Roberts-Wray (n19) 491].

Besides, the UN Special Rapporteur has noted that parliamentary control
over the disciplining of Judges is a matter of concern, and has argued that
an independent body is required in such circumstances in order to ensure
that the Judges receive a fair trial [Report of the Special Rapporteur on
the Independence of Judges and Lawyers, Leandro Despouy, UN Doc
A/HRC/11/41(2009)].

Another fundamental concern from the point of view of judicial
independence is that the parliamentary removal mechanism may be
abused by the Executive Government if it enjoys the support of a
sufficient number of legislators. The concern expressed by the Chief
Justices of Asia-Pacific Jurisdictions in the Beijing Statement on the
Independence of the Judiciary in the LAWASIA Region is particularly
relevant as the majority of the 18 Commonwealth states with a
parliamentary removal mechanism are located in this region.
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Removal by parliamentary procedure has traditionally been adopted in
some societies. In other societies, that procedure is unsuitable; it is not
appropriate for dealing with some grounds for removal; it is rarely, if
ever, used; and its use other than for the most serious of reasons is apt to
lead to misuse [Article 23 of the Beijing Statement of Principles of the
Independence of the Judiciary].

When the Commonwealth Heads of Governments at their meeting in
Abuja, Nigeria in 2003 adopted the Commonwealth Latimer House
Principles on the Accountability of and the Relationship between the
Three Branches of Government, they demonstrated continuing
Commonwealth commitment to advancing respect for the separation of
powers including judicial independence, and a collective determination to
raise levels of practical observance. Bangladesh is indisputably a
Commonwealth country. The Commonwealth Charter states:

“We believe in the rule of law as an essential protection for the
people of the Commonwealth and as an assurance of limited and
accountable government. In particular, we support an independent,
impartial, honest and competent judiciary and recognize that an
independent, effective and competent legal system is integral to
upholding the rule of law, engendering public confidence and
dispensing justice.”

The Commonwealth Latimer House Principles declare that ‘appropriate
security of tenure and protection of levels of remuneration must be in
place’ in relation to the Judiciary. Such guarantees serve to shield the
Judges from external pressures and conflicts of interest when they hold
powerful individuals or Government bodies legally to account, and
thereby contribute to sustaining an independent Judiciary, which is an
essential element of the rule of law.
Principle 1V of the Commonwealth Latimer House Principles of 2003
states:
“An independent, impartial, honest and competent judiciary is
integral to upholding the rule of law, engendering public
confidence and dispensing justice. The function of the Judiciary is
to interpret and apply national constitutions and legislation,
consistent with international human rights conventions and
international law, to the extent permitted by the domestic law of
each Commonwealth country.”
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The question of when a Judge may be removed from office is of vital
importance to the rule of law. In general, states need a removal
mechanism, though a rigorous judicial selection process and high
standards of ethical conduct may help to minimise the need for its use.
Besides the risk that a Judge may become mentally or physically
incapacitated while in office, there is always the danger of the rare Judge
who engages in serious misconduct and refuses to resign when it becomes
clear that his or her position is untenable. On the other hand, there is the
threat to judicial independence when the removal process is used to
penalise or intimidate Judges. The challenge for legal systems is to strike
the correct balance between these concerns.

Both sides of the problem are reflected in the Commonwealth Latimer
House Principles. Principle V- Independence of the Judiciary indicates
that there are only very limited circumstances in which a Judge may be
removed from office:

“Judges should be subject to suspension or removal only for
reasons of incapacity or misbehaviour that clearly renders them
unfit to discharge their duties.”

The reasons that may justify removal of a Judge are set out more fully in

Principle VII (b)—Judicial Accountability:
“Judges are accountable to the Constitution and to the law which
they must apply honestly, independently and with integrity. The
principles of judicial accountability and independence underpin
public confidence in the judicial system and the importance of the
Judiciary as one of the three pillars upon which a responsible
Government relies.
In addition to providing proper procedures for the removal of
Judges on grounds of incapacity or misbehaviour that are required
to support the principle of Independence of the Judiciary, any
disciplinary procedures should be fairly and objectively
administered. Disciplinary proceedings which might lead to the
removal of a judicial officer should include appropriate safeguards
to ensure fairness.”

Removal from office is, by no means, the only way in which Judges are
held accountable, and should not be the first demand of those dissatisfied
with a judicial decision. The basis of judicial accountability more
generally is implicit in the opening sentence of Principle VII (b), which
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refers to Judges being accountable to the Constitution and to the law. The
principal way in which Judges are expected to account for the
performance of their legal and constitutional duties is by giving reasoned
judgments and rulings in open court. Appeal mechanisms serve as a
further check in many cases. A Judge acting in good faith should incur no
personal sanction if his or her decision is overturned on appeal. Indeed,
the rule of law will suffer if Judges are deterred from applying the law as
they see it, and such a situation will be particularly detrimental to the
independence of the Judiciary, of which the decision-making autonomy
of individual Judges is a vital part.

The Commonwealth Latimer House Principles declare, briefly and
succinctly, that the mechanism for determining whether a Judge is to be
removed from office ‘should include appropriate safeguards to ensure
fairness’. This raises two important questions which need to be addressed
In practice:
(@ Which body, or combination of bodies, should be
responsible for the removal process; and

(b) What safeguards such bodies should adopt to ensure fairness.

The Latimer House Guidelines provide an important starting-point in
both respects:

“In cases where a judge is at risk of removal, the judge must have
the right to be fully informed of the charges, to be represented at a
hearing, to makes a full defence and to be judged by an
independent and impartial tribunal.” [Guideline V1. 1(a)(i)]

The removal mechanisms that have been established in Commonwealth
jurisdictions have different models. The following Diagram provides an
overview of how the 48(forty-eight) independent Commonwealth
jurisdictions have approached this issue:
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Diagram: Removal Mechanisms
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(@) There are no Commonwealth jurisdictions in which the
Executive has the power to dismiss a Judge. (It is still common for
the Executive to be responsible for formally revoking a Judge’s
appointment after another body has determined that the Judge
should be removed).

(b) The Westminster model of parliamentary removal is the
standard mechanism of removal in only 16 jurisdictions (33% of
the total), namely, (Australia (federal), Bangladesh, Canada, India,
Kiribati, Malawi, Malta, Maldives, Nauru, New Zealand, Samoa,
Sierra Leone, South Africa, Sri Lanka, Tuvalu and the United
Kingdom, In Nigeria and Rwanda, Judges who hold certain
positions are subject to parliamentary removal, but others are
subject to removal by a disciplinary council).

(¢) In 30 jurisdictions (62.5%), a disciplinary body that is
separate from both the Executive and the Legislature decides
whether Judges should be removed from office. The most popular
model found in 20 jurisdictions (41.7%) is the ad hoc tribunal,
which is formed only when the need arises to consider whether a
Judge should be removed. Those Commonwealth jurisdictions are
Bahamas, Barbados, Botswana, Fiji, Jamaica, Ghana, Guyana,
Kenya, Lesotho, Malaysia, Mauritius, Papua New Guinea, the
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Organisation of Eastern Caribbean States, Seychelles, Singapore,
Solomon Islands, Tanzania, Trinidad and Tobago, Uganda and
Zambia. The Australian States of Victoria and Queensland, and the
Australian Capital Territory, also provide the ad hoc tribunals to be
formed to consider the removal of a state judge. In 10 other
jurisdictions (20.8%), the decision is entrusted to a permanent
disciplinary council, namely, Belize, Brunei Darussalam,
Cameroon, Cyprus, Mozambique, Namibia, Nigeria, Rwanda,
Pakistan, Swaziland, Tonga and Vanuatu.

(d) In two further jurisdictions, Judges holding certain senior
positions are subject to parliamentary removal, while a permanent
disciplinary council is responsible for removal decisions in respect
of the rest of the higher Judiciary. Nigeria and Rwanda are two
examples in this regard.

It is encouraging that there is no Commonwealth jurisdiction in which the
legal framework permits the Executive to dismiss Judges, albeit this does
not mean that opportunities for abuse do not exist. However, it is
interesting to note that the Westminster system of parliamentary removal
has not proved to be the most popular among Commonwealth
jurisdictions.

It is ex-facie clear from the above Diagram that the Parliamentary
removal procedure is in force in 33% Commonwealth jurisdictions
whereas ad hoc tribunals are formed in 42% Commonwealth
jurisdictions, as and when necessary, and permanent disciplinary councils
are in vogue in 21% Commonwealth jurisdictions. The mixed procedure
(permanent disciplinary council-cum-parliamentary removal system) is
operative in 4% Commonwealth jurisdictions. The ad hoc tribunals and
permanent disciplinary councils are akin to the Chief Justice-led Supreme
Judicial Council of Bangladesh to a great extent which has already been
abolished by the Sixteenth Amendment. Anyway, these calculations show
that in 42%+21%= 63% Commonwealth jurisdictions, either ad hoc
tribunals, or permanent disciplinary councils hold the field. [Reference:
“The Appointment, Tenure and Removal of Judges under Commonwealth
Principles: A Compendium and Analysis of Best Practice” (supra)]. So it
Is crystal clear that the parliamentary removal mechanism has not been
preferred by the majority Commonwealth jurisdictions obviously for
upholding the separation of powers among the 3(three) organs of the
State and for complete independence of the Judiciary from the other two
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organs of the State. What | am driving at boils down to this: from the
above analysis, it is easily comprehensible that in 63% Commonwealth
jurisdictions, Judges are removed from office for their
misconduct/misbehaviour or incapacity without the intervention of the
Legislature. Hence it is easily deducible that the majority Commonwealth
jurisdictions are on high alert about separation of powers and
independence of the Judiciary in their respective jurisdictions.

Each Commonwealth country’s Parliament, Executive and Judiciary are
the guarantors in their respective spheres of the rule of law, the promotion
and protection of fundamental human rights and the entrenchment of
good governance based on the highest standards of honesty, probity and
accountability. The relationship between the Parliament and the Judiciary
should be governed by respect for the Parliament’s primary responsibility
for law-making on the one hand and for the Judiciary’s responsibility for
the interpretation and application of the law on the other hand. Both the
Parliament and the Judiciary should fulfill their respective but critical
roles in the promotion of the rule of law in a complementary and
constructive manner.

It is undisputed that the Constitution is the supreme law of the land.
According to the Constitution, there are 3(three) organs of the State,
namely, the Executive, the Legislature and the Judiciary. In the scheme
of our Constitution, both the Executive and the Legislature are manned
by elected people; but the Judiciary is manned by unelected people. So it
leaves no room for doubt that the task of administration of justice has
been entrusted to the Judges who are unelected people. Article 7(1) of the
Constitution provides that all powers in the Republic belong to the
people, and their exercise on behalf of the people shall be effected only
under, and by the authority of, this Constitution. So the Judges exercise
the sovereign judicial power of the people only under, and by the
authority of, the Constitution.

The scheme of our Constitution clearly provides that the people are
sovereign and that the Constitution is supreme. The executive power of
the Republic is vested in the Executive. The legislative power of the
Republic is vested in the Legislature. The judicial power of the Republic
IS necessarily vested in the Judiciary. The Constitution has placed the
Supreme Court of Bangladesh as the guardian of the Constitution. Being
the guardian of the Constitution, the Supreme Court is empowered to
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interpret and expound the provisions of the Constitution, as and when
required, and the interpretations and expositions of various provisions of
the Constitution given by the Supreme Court are binding upon all
concerned. As the guardian of the Constitution, it is the duty of the
Supreme Court to see that the other 2(two) organs of the State, namely,
the Executive and the Legislature do function within the limits set by the
Constitution. In his preface to the book, “The Changing Law”, Lord
Denning wrote—“People think that the law is certain and that it can be
changed only by Parliament. In theory, the Judges do not make law. They
only expound it. But as no one knows what the law is until the Judges
expound it, it follows that they make it.” Judge-made law, it is well-
settled, is also a source of law. Both the statutory and judge-made laws
stand on the same plane. However, if any piece of legislation is found to
be inconsistent with and repugnant to the provisions of the Constitution,
then that piece of legislation will be struck down by the High Court
Division as being void and ultra vires the Constitution.

The Constitution mandates that both the Executive and the Legislature
will function under the authority of the elected people. All sovereign
executive, legislative and judicial powers of the Republic are the powers
of the people as enjoined by Article 7 of the Constitution. As unelected
people, Judges are exercising the people’s sovereign judicial power under
the authority of the Constitution perfectly in keeping with the provisions
of Article 7 of the Constitution. Anyway, Article 55(3) provides that the
Cabinet shall be collectively responsible to the Parliament. To put it
differently, the accountability of the Executive has been vested in the
House of the Nation because the Members of the House of the Nation are
the elected representatives of the people. What | am trying to stress is
this: the Executive is accountable to the Legislature for the sake of
transparency of their actions and deeds. But it is worthy of notice that
nowhere it has been provided in the Constitution that the Judiciary shall
be responsible or accountable to the Parliament. But through the
Sixteenth Amendment, the Supreme Court has become accountable or
responsible to the Parliament for all practical purposes by way of
disciplining its Judges by the Parliament. To my mind, the Apex Court
has become suspect in public perception on the question of its undiluted
independence because of the Sixteenth Amendment.

As per Article 65(1) of the Constitution, there shall be a Parliament for
Bangladesh (to be known as the House of the Nation) in which, subject to
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the provisions of this Constitution, shall be vested the legislative power
of the Republic. So it is seen that although the legislative power of the
Republic is vested in the Parliament, yet it is not unlimited; rather the
lawmaking power of the Parliament has been circumscribed by the
provisions of the Constitution. In other words, our Parliament is not like
the British Parliament which is supreme. In our jurisdiction, the
Constitution is supreme and all the 3(three) organs of the State owe their
existence to the Constitution. As the lawmaking power of the Parliament
IS not absolute, it can not make any law in derogation of the provisions
and the basic features of the Constitution.

The Preamble of the Constitution of Bangladesh states ‘rule of law’ as
one of the objectives to be attained. The expression ‘rule of law’ has
various shades of meaning and of all constitutional concepts, ‘rule of law’
Is the most subjective and value-laden. A.V. Dicey’s concept of rule of
law includes three dimensions -(i) the supremacy of regular laws as
opposed to the influence of arbitrary power and the persons in authority
do not enjoy wide, arbitrary or discretionary powers, (ii) equality before
law, that is, every man, whatever his rank or position, is subject to
ordinary laws and the jurisdiction of ordinary courts, and (iii) individual
liberties legally protected not through any bill of rights, but through the
development of common law. His thesis has been criticised from many
angles, but his emphasis on the subjection of every person to the ordinary
laws of the land, the absence of arbitrary power and legal protection for
certain basic human rights remains the undisputed theme of the doctrine
of rule of law.

The rule of law is a basic feature of the Constitution of Bangladesh.
‘Law’ does not mean anything that Parliament may pass. Articles 27, 31
and 32 have taken care of the qualitative aspects of law. Article 27
forbids discrimination in law or in State actions, while Articles 31 and 32
import the concept of due process, both substantive and procedural, and
thus prohibit arbitrary or unreasonable law or State actions. The
Constitution further guarantees in Part Il certain rights including
freedom of thought, speech and expression to ensure respect for the
supreme value of human dignity.

An independent and impartial Judiciary is a precondition of rule of law.
Constitutional provisions will be mere moral precepts yielding no result
unless there is a machinery for enforcement of those provisions and
faithful enforcement of those provisions is impossible in the absence of
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an independent and impartial Judiciary. In Masdar Hossain’s Case, the
Appellate Division has referred to the three essential conditions of
independence of the Judiciary listed by the Canadian Supreme Court in
Walter Valente...Vs... Her Majesty The Queen and another, ([1985] 2 R.
C. S. 673) which are security of tenure, security of salary and other
remunerations and institutional independence to decide on its own
matters of administration bearing directly on the exercise of its judicial
functions.

In a subsequent decision (British Columbia...Vs...Imperial Tobacco
Canada Ltd, [2005]2 S.C.R 473), the Canadian Supreme Court expressed
itself in the following manner:

“Judicial independence is a ‘foundational principle’ of the
Constitution reflected in s.11(d) of the Canadian Charter of Rights
and Freedoms, and in both ss.96-100 and the Preamble to the
Constitutional Act, 1867... It serves to safeguard our constitutional
order and to maintain public confidence in the administration of
justice.

Judicial independence consists essentially in the freedom ‘to render
decisions based solely on the requirements of the laws and
justice’... It requires that the Judiciary be left free to act without
improper ‘interference from any other entity’... i.e. that the
Executive and Legislative branches of the Government not to
‘impinge on the essential authority and function... of the court’...
Security of tenure, financial security and administrative
independence are the three ‘core characteristics’ or ‘essential
conditions’ of judicial independence... It is a precondition to
judicial independence that they be maintained, and be seen by ‘a
reasonable person who is fully informed of all the circumstances’
to be maintained... However, even where the essential conditions
of judicial independence exist, and are reasonably seen to exist,
judicial independence itself is not necessarily ensured. The critical
question is whether the Court is free, and reasonably seen to be
free, to perform its adjudicative role without interference,
including interference from the Executive and Legislative branches
of the Government...”

(Underlinings are mine)

Independence of the Judges does not merely mean security of their tenure
or decent wages to keep themselves off from any worry for their daily
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bread, but a condition under which Judges may keep their oath to uphold
the Constitution and the laws without fear or favour. Independence and
impartiality are, in fact, intertwined and it is futile to expect an impartial
judgment from a Judge who is not immune from extraneous influences of
any kind whatever. ‘Impartiality’, as one of America’s best Judges once
observed, ‘is not a technical conception. It is a state of mind’ [Durga Das
Basu’s Limited Government and Judicial Review, 1972, page 27].

Supremacy of the Constitution means that its mandates shall prevail
under all circumstances. As it is the source of legitimacy of all actions,
legislative, executive or judicial, no action shall be valid unless it is in
conformity with the Constitution both in letter and spirit. If any action is
actually inconsistent with the provisions of the Constitution, such action
shall be void and can not, under any circumstances, be ratified by passing
a declaratory law in Parliament. If a law is unconstitutional, it may be re-
enacted removing the inconsistency with the Constitution or re-enacted
after amendment of the Constitution. However, supremacy of the
Constitution is a basic feature of the Constitution and as such even by an
amendment of the Constitution, an action in derogation of the supremacy
of the Constitution can not be declared to have been validly taken. Such
an amendment is beyond the constituent power of Parliament and must be
discarded as a fraud on the Constitution [Khondker Delwar Hossain
Secretary, BNP and another...Vs...Bangladesh Italian Marble Works and
others, 62 DLR (AD) 298].

Where the power of the Legislature is limited by the Constitution or the
Legislature is prohibited from passing certain laws, the Legislature
sometimes makes a law which in form appears to be within the limits
prescribed by the Constitution; but which, in substance, transgresses the
constitutional limitation and achieves an object which is prohibited by the
Constitution. It is then called a colourable legislation and is void on the
principle that what can not be done directly can not also be done
indirectly. The underlying idea is that although a Legislature in making a
law purports to act within the limit of its powers, the law is void if, in
substance, it has transgressed the limit resorting to pretence and disguise.
The essence of the matter is that a Legislature can not overstep the field
of its competence by adopting an indirect means. Adoption of such an
indirect means to overcome the constitutional limitation is often
characterised as a fraud on the Constitution.
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The doctrine of colourable legislation does not, however, involve any
question of bona fides or mala fides on the part of the Legislature. It is
not permissible for a Court to impute malice to the Legislature in making
laws which is its plenary power (Shariar Rashid Khan...Vs...Bangladesh,
1998 BLD (AD) 155, paragraph 37). The entire question is one of
competence of the Legislature to enact a law. A law will be colourable if
it is one which, in substance, is beyond the competence of the
Legislature. If a Legislature is competent to do a thing directly, then the
mere fact that it attempted to do it in an indirect manner will not render
the law invalid (Gajapati Narayan Deo...Vs...Orissa, AIR 1953 SC 375).

We should not be mindless of the fact that independence of the Judiciary
Is a sine qua non of modern democracy and so long as the Judiciary
remains truly separate and distinct from the Legislature and the
Executive, the people’s power will never be endangered as found by the
High Court Division in the case of The State...Vs...Chief Editor,
Manabjamin, (2005) 57 DLR 359.

Article 121 of the Indian Constitution provides that no discussion shall
take place in Parliament with respect to the conduct of any Judge of the
Supreme Court or any High Court in the discharge of his duties except in
a proceeding of his impeachment in Parliament. In this connection, the
Indian Supreme Court observed, “The Constitution-makers attached so
much importance to the independence of the Judicature in this country
that they thought it necessary to place them beyond any controversy,
except in the manner provided in Article 121” (In Re Under Article 143,
AIR 1965 SC 745, paragraph 63).

In Bangladesh jurisdiction, in order to maintain independence of the
Judges of the Supreme Court, the framers of the Constitution not only
provided under Article 147 that the remuneration, privileges and other
terms and conditions of their service shall not be varied to their
disadvantage during their term of office, but also expressly declared in
Article 94(4) that the Chief Justice and the other Judges of the Supreme
Court shall be independent in the exercise of their judicial functions. It,
therefore, naturally follows that the conduct of the Judges of the Supreme
Court can not be discussed by the Executive Government or by the
Members of Parliament. The Rules of Procedure of Parliament provide
that no question, motion or resolution which contain any reflection on the
conduct of any Judge of the Supreme Court shall be admissible. The
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immunity of the Members of Parliament under Article 78 in respect of
what they say in Parliament can not be construed as allowing them to
make any statement or comment which may directly or indirectly
undermine the independence of the Judges of the Supreme Court. But
none the less, it is our painful experience that whenever a judgment
passed by the Supreme Court is not liked by the Parliament, most of the
parliamentarians, irrespective of the political parties to which they
belong, decry that judgment and the concerned Judge(s) in an obnoxious,
indecent and unseemly manner. This kind of conduct can not be
countenanced at all and as such it is deprecated. Article 94(4) is an
implied limitation on the freedom of speech of the Members of
Parliament. But enforcement of this limitation is in the hands of the
Speaker which is unfortunately seldom exercised by him.

In this sub-continent, the idea that a Constitution can contain some basic
features which can not be deviated from was first reflected in the case of
Muhammad Abdul Haque...Vs...Fazlul Quader Chowdhury, PLD 1963
Dacca 669. In that case, the petitioner being a Member of the National
Assembly of Pakistan challenged the legality of the warrant and title of
the respondents to the membership of the said Legislature. The Dacca
High Court was asked to examine the legality of the authority of the
respondents by which they claimed to be the Members of the National
Assembly in spite of the fact that shortly after election to the National
Assembly, Fazlul Quader Chowdhury and others were appointed to the
President’s Council of Ministers. The Dacca High Court was required to
examine the vires of an order made under Article 224 of the Constitution
of Pakistan, 1962. Mentioning the observation of Muhammad Munir C. J,
it was stated by Syed Mahbub Murshed J:

“The aforesaid dictum of the Supreme Court of Pakistan is a
pointer that in the case before us, the power of adaptation does not
extend to the wiping out of the vital provisions of the Constitution
to implement a decision of the Members of the Assembly who
were invited to be Ministers.”
The said judgment of Dacca High Court was affirmed by the Supreme
Court of Pakistan in Mr. Fazlul Quader Cyowdhury and others...Vs...Mr.
Muhammad Abdul Haque, PLD 1963 SC 486. A. R Cornelius C. J, in the
judgment observed:

“Forms of Government are fundamental features of a Constitution,
and to alter them in limine in order to placate or secure the support
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of a few persons, would appear to be equivalent not to bringing the
given Constitution into force, but to bringing into effect an altered
or different Constitution” (Page 512).

In the same appeal, it was also observed by Cornelius C. J:

“In that passage, there clearly appears a determination on the part
of the Court to resist any attempt to manipulate the Constitution in
order to suit a particular person, and at the same time to insist that
nothing should be permitted which derogates from the “very basis”
of the Constitution or is in direct violation of the Constitution”
(Page 512).

Fazle-Akbar J., agreeing with the observation of the learned Chief Justice

Cornelius, observed:
“However wholesome the intention and however noble the motive
may be, the extra-constitutional action could not be supported
because the President was not entitled to go beyond the
Constitution and touch any of the fundamentals of the
Constitution” (Page 524).

Hamoodur Rahman J. in this context observed as follows:

“The fundamental principle underlying a written Constitution is
that it not only specifies the persons or authorities in whom the
sovereign powers of the State are to be vested but also lays down
fundamental rules for the selection or appointment of such persons
or authorities and above all fixes the limits of the exercise of those
powers. Thus the written Constitution is the source from which all
governmental power emanates and it defines its scope and ambit so
that each functionary should act within his respective sphere. No
power can, therefore, be claimed by any functionary which is not
to be found within the four corners of the Constitution nor can
anyone transgress the limits therein specified” (Page 535).

He further observed:
“An alteration of this ‘main fabric’, therefore, so as to destroy it

altogether can not, in my view, be called an adaptation of the
Constitution for the purpose of implementing it” (Page 538).

Thus it is evident that a Constitution can contain within itself some basic
features which were first identified by Dacca High Court and then
developed by the Supreme Court of Pakistan. The source of this
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antiquated principle, no doubt, originated in the U.S Supreme Court in
Marbury..Vs...Madison (1803) 1 Cranch, 137. But Abdul Huq’s Case
helped develop the concept as an original and independent view of Dhaka
High Court which was affirmed by the Supreme Court of Pakistan and
later developed in India.

In India whether by an amendment of the Constitution, the basic features
can be changed was first questioned in the case of Sajjan
Singh...Vs...State of Rajasthan, AIR 1965 SC 845. The Indian Supreme
Court in its judgment referred to Abdul Huq’s Case as a point of
reference and relied upon it as a precedent.

The case of L. C. Golak Nath...Vs....State of Punjab, AIR 1967 SC 1643
was heard by a Full Bench comprising 11(eleven) Judges. Before Golak
Nath’s Case, the Indian Supreme Court was of the view that subject to the
condition provided in Article 368, Parliament has the power to amend any
Article of the Constitution. This stand was changed in Golak Nath’s Case.
It was held that the fundamental rights contained in part Il of the
Constitution of India are not amendable under Article 368. The same can
only be done after constituting a Constituent Assembly. The Judgment
delivered in Golak Nath’s Case was superseded by the Constitution (24"
Amendment) Act, 1971 by inserting clause (4) in Article 13 and clause
(1) in Article 34.

In the case of His Holiness Kesavananda Bharati Sripadagalvaru and
others...Vs...State of Kerala and another (AIR 1973 SC 1461), the
Supreme Court of India declared the Constitution’s 25" Amendment Act,
1971 illegal and void on the ground that the said Amendment took away
the Supreme Court’s power of judicial review which is a basic structure
of the Constitution. Regarding the theory of basic structure of the
Constitution in the said case, Sikri C. J. observed:

“The learned Attorney General said that every provision of the
Constitution is essential; otherwise it would not have been put in
the Constitution. This is true. But this does not place every
provision of the Constitution in the same position. The true
position is that every provision of the Constitution can be amended
provided the basic foundation and structure of the Constitution
remain the same.”

In the Eighth Amendment Case [41 DLR (AD) 165], the vires of Article
100 of the Constitution (Eighth Amendment) Act, 1988 was challenged.
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Describing the basic structures of the Constitution, Justice Shahabuddin
Ahmed observed in paragraph 416:

“416. Main objection to the doctrine of basic structure is that it is
uncertain in nature and is based on unfounded fear. But in reality
basic structures of a Constitution are clearly identifiable.
Sovereignty belongs to the people and it is a basic structure of the
Constitution. There is no dispute about it, as there is no dispute that
this basic structure can not be wiped out by amendatory process.
However, in reality people’s sovereignty is assailed or even denied
under many devices and cover-ups by holders of power, such as,
by introducing controlled democracy, basic democracy or by
super-imposing thereupon some extraneous agency, such as a
council of elders or of wisemen. If by exercising the amending
power, people’s sovereignty is sought to be curtailed, it is the
constitutional duty of the Court to restrain it and in that case, it will
be improper to accuse the Court of acting as “super-legislators”.
Supremacy of the Constitution as the solemn expression of the will
of the people, Democracy, Republican Government, Unitary State,
Separation of Powers, Independence of the Judiciary, Fundamental
Rights are basic structures of the Constitution. There is no dispute
about their identity. By amending the Constitution, the Republic
can not be replaced by Monarchy, Democracy by Oligarchy or the
Judiciary can not be abolished, although there is no express bar to
the amending power given in the Constitution. Principle of
separation of powers means that the sovereign authority is equally
distributed among the three organs and as such one organ can not
destroy the other. These are structural pillars of the Constitution
and they stand beyond any change by amendatory process.
Sometimes it is argued that this doctrine of bar to change of basic
structures is based on the fear that unlimited power of amendment
may be used in a tyrannical manner so as to damage the basic
structures in view of the fact that power corrupts and absolute
power corrupts absolutely. | think, the doctrine of bar to change of
basic structure is an effective guarantee against frequent
amendments of the Constitution in sectarian or party interest in
countries where democracy is not given any chance to develop.”
There is no dispute that the Constitution stands on certain fundamental
principles which are its structural pillars and if these pillars are pulled
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down or damaged, the whole constitutional edifice will fall down. It is by
construing the constitutional provisions that these pillars are to be
identified.

In the Eighth Amendment Case, paragraphs 272, 273, 380, 404, 433, 437,

475 and 478 are in the following terms:
“272. This point may now be considered. Independence of
Judiciary is not an abstract conception. Bhagwati, J: said ‘if there
iIs one principle which runs through the entire fabric of the
Constitution, it is the principle of the rule of law and under the
Constitution, it is the Judiciary which is entrusted with the task of
keeping every organ of the State within the limits of the law and
thereby making the rule of law meaningful and effective’. He said
that the Judges must uphold the core principle of the rule of law
which says— ‘Be you ever so high, the law is above you.” This is
the principle of Independence of the Judiciary which is vital for the
establishment of real participatory democracy, maintenance of the
rule of law as a dynamic concept and delivery of social justice to
the vulnerable sections of the community. It is this principle of
Independence of the Judiciary which must be kept in mind while
interpreting the relevant provisions of the Constitution (S. P. Gupta
and others...Vs...President of India and others, AIR 1982 SC at
page 152).”

“273. He further says— ‘What is necessary is to have Judges who
are prepared to fashion new tools, forge new methods, innovate
new strategies and evolve a new jurisprudence who are judicial
statesmen with a social vision and a creative faculty and who have,
above all, a deep sense of commitment to the Constitution with an
activist approach and obligation for accountability, not to any
party-in-power nor to the opposition ... We need Judges who are
alive to the socio-economic realities of Indian life, who are anxious
to wipe every tear from every eye, who have faith in the
constitutional values and who are ready to use law as an instrument
for achieving the constitutional objectives. (At page 179). He
quoted the eloquent words of Justice Krishna lyer:

“Independence of the Judiciary is not genuflection; nor is it
opposition to every proposition of Government. It is neither
judiciary made to opposition measure nor Government’s pleasure.”
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“380. There 1s, however, a substantial difference between
Constitution and its amendment. Before the amendment becomes a
part of the constitution, it shall have to pass through some test,
because it is not enacted by the people through a Constituent
Assembly. Test is that the amendment has been made after strictly
complying with the mandatory procedural requirements, that it has
not been brought about by practising any deception or fraud upon
statutes and that it is not so repugnant to the existing provision of
the Constitution that its co-existence therewith will render the
Constitution unworkable, and that, if the doctrine of bar to change
of basic structure is accepted, the amendment has not destroyed
any basic structure of the Constitution.”

“404. Independence of the Judiciary, a basic structure of the
Constitution, is also likely to be jeopardized or affected by some of
the other provisions in the Constitution. Mode of their appointment
and removal, security of tenure, particularly fixed age for
retirement and prohibition against employment in the service of the
Republic after retirement or removal are matters of great
Importance in connection with the independence of Judges.
Selection of a person for appointment as a Judge in disregard to the
guestion of his competence and his earlier performance as an
Advocate or a Judicial Officer may bring in a ‘Spineless Judge’ in
the words of President Roosevelt; such a person can hardly be an
independent Judge...”

“433. Alexander Hamilton, one of the founding fathers of the U.S.
Constitution, in his ‘Federalist Paper No. 78’ described the
Supreme Court as the least dangerous branch. He said: “The
Executive not only dispenses the honours but holds the sword of
the community. The Legislature not only commands the purse, but
also prescribes the rules by which the duties and rights of every
citizen are to be regulated. The judiciary, on the contrary, has no
influence over either the sword or the purse; no direction either of
the strength or of the wealth of the society, and can take no active
resolution whatsoever.”

“437... It is often forgotten why a Court is important and why a
Court must be independent. The reason is that all rights are rights
against the State. A Court must be able to overturn unconstitutional
law passed by the Parliament, it must overrule the police, the
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bureaucrats, and the army, the President or the Prime Minister.
Only when the Court has this power, it can protect the citizenry
from the State...”

“475. The doctrine of basic structure is one growing point in the
constitutional jurisprudence. It has developed in a climate where
the Executive, commanding an overwhelming majority in the
Legislature, gets snap amendments of the Constitution passed
without a Green Paper or White Paper, without eliciting any public
opinion, without sending the Bill to any select committee and
without giving sufficient time to the Members of the Parliament for
deliberation on the Bill for amendment. Examples may be found
both at home and abroad...”

“478. The doctrine of basic structure is a new one and appears to
be an extension of the principle of judicial review. Although the U.
S. Constitution did not expressly confer any judicial review,
Marshall CJ held in Marbury...Vs...Madison (1803) 1 Cranch 137
that the Court, in the exercise of its judicial functions, had the
power to say what the law was, and if it was found an Act of
Congress conflicted with the Constitution, it had the duty to say
that the Act was not law. Though the decision of Marshall, C.J is
still being debated, the principle of judicial review has got a wide
acceptance not only in the countries that are under the influence of
common law but in civil law countries as well.”

In the Eighth Amendment Case, it was decided by the majority of the
Judges that the Constitution stands on certain fundamental principles
which are its structural pillars. Parliament can not amend those being
fundamental in character, by its amending power, for, if these pillars are
demolished or damaged, then the whole constitutional edifice will fall
apart. Though all the Judges put forward different features as basic
structures, but some of these are common, and these are: (i) Sovereignty,
(i) Supremacy of the Constitution, (iii) Separation of Power, (iv)
Democracy, (v) Republican Government, (vi) Independence of the
Judiciary, (vii) Unitary State and (viii) Fundamental Rights.

As to implied limitation on the amending power of the Parliament, it is
inherent in the word “amendment” in Article 142 and is also deducible
from the entire scheme of the Constitution. Amendment of the
Constitution means a change or alteration for improvement or to make it
effective and meaningful. Amendment is subject to the retention of the
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basic structures of the Constitution. The Court, therefore, has power to
undo any amendment if it transgresses its limit and alters any basic
structure of the Constitution.

In Secretary, Ministry of Finance...Vs...Md. Masdar Hossain and others

reported in 52 DLR (AD) 82, it was held by the Appellate Division in

paragraph 57:
“57. The Independence of the Judiciary, as affirmed and declared
by Articles 94(4) and 116A, is one of the basic pillars of the
Constitution and can not be demolished, whittled down, curtailed
or diminished in any manner whatsoever, except under the existing
provisions of the Constitution. It is true that this independence, as
emphasized by the learned Attorney-General, is subject to the
provisions of the Constitution, but we find no provision in the
Constitution which curtails, diminishes or otherwise abridges this
independence...”

The written Constitution of Bangladesh has placed the Supreme Court in
the position of the guardian of the Constitution itself. So the Supreme
Court will not countenance any inroad upon the Constitution. A reference
to Articles 94(4) and 147(2) of the Constitution clearly reveals the
independent character of the Supreme Court. Therefore it can not be
questioned that the Supreme Court has not been envisaged in the
Constitution as an independent institution.

Independence of the Judiciary is an essential attribute of the rule of law.
The notion of independence of the Judiciary is not limited to the
independence from the executive pressure or influence-it is a wider
concept which takes within its sweep independence from any other
pressure or prejudice. If the Judiciary manned by the Judges are not
independent, how can the independence of the Judiciary be secured? It
was observed in C. Ravichandran lyer...Vs...Justice A. M. Bhattacharjee,
(1995) 5 SCC 457 as under:

“Independent Judiciary is, therefore, most essential when liberty of
citizen is in danger. It then becomes the duty of the Judiciary to
poise the scales of justice unmoved by the powers (actual or
perceived) and undisturbed by the clamour of the multitude. The
heart of judicial independence is judicial individualism. The
Judiciary is not a disembodied abstraction. It is composed of
individual men and women who work primarily on their own.
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Judicial individualism, in the language of Justice Powell of the
Supreme Court of the United States in his address to the American
Bar Association, Labour Law Section on 11.08.1976, is ‘perhaps
one of the last citadels of jealously preserved individualism...”

Douglas, J. in  his dissenting opinion in  Stephen S.
Chandler...Vs...Judicial Council of the Tenth Circuit of the United States,
398 US 74; 26 LED 2d 100, observed:

“No matter how strong an individual Judge’s spine, the threat of
punishment-the greatest peril to judicial independence- would
project as dark a shadow whether cast by political strangers or by
judicial colleagues. A Federal Judge must be independent of every
other Judge... Neither one alone nor any member banded together
can act as censor and place sanctions on him. It is vital to preserve
the opportunities for judicial individualism.”

In “Understanding the Law” by Geoffrey Rivlin, Sixth Edition, at page
84, it has been stated:

“The responsibility of a Judge to be independent of outside
pressures was given eloguent modern expression in March, 1998
by the American Judge, Hiller B. Zobel, who presided over the
trial of the English nanny Louise Woodward, for murder: ‘Elected
officials may consider popular urging and sway to public opinion
polls. Judges must follow their duty, heedless of editorials, letters,
telegrams, picketers, threats, petitions, panellists and talk shows. In
this country, we do not administer justice by plebiscite [popular
vote].”

In the self-same book, at page 88, the value and importance of an
independent Judiciary has been emphasized as follows:

“The value and importance of an independent Judiciary, and the
reasons for our high-minded expectations of Judges, were spelled
out in a speech by Lord Justice Igor Judge, now Lord Judge of
Draycote, Lord Chief Justice of England and Wales.

The principle of judicial independence benefits the Judge sitting in
judgment. The Judge does what he or she believes to be right,
according to law, undistracted and uninhibited. But the
overwhelming beneficiary of the principle is the community. If the
Judge is subjected to any pressure, his judgment is flawed, and
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justice is tarnished. When Judges speak out in defence of the
principle, they are not seeking to uphold some minor piece of
flummery or privilege, which goes with their office. They are
speaking out in defence of our community’s entitlement to have its
disputes, particularly those with the Government of the day, and
the institutions of the community, heard and decided by a Judge
who is independent of them all... Among our tasks we have to
ensure that the rule of law applies to everyone equally, not only
when the consequences of the decision will be greeted with
acclaim, but also, and not one jot less so, indeed, even more so,
when the decision will be greeted with intense public hostility.”

A write-up captioned “Crisis in Pakistan” by Justice Robert J. Sharpe and
Michelle Bradfield has found place in “Judicial Independence in Context”
edited by Adam Dodek and Lorne Sossin. In that write-up, it has been
stated:

It has

“Chief Justice Chaudhury’s strong assertion of judicial
independence indicated that he was breaking with the Pakistani
judiciary’s traditional pattern of docility vis-a-vis military rule,
which included the judgment he signed in 1999 validating
Musharraf’s coup under the doctrine of “state necessity”. Every
time Chaudhury C. J. asserted his apparently newfound judicial
independence, it became more evident that he was no longer
prepared to toe the line that Pakistan’s rulers had laid down for its
judges. The constitutionality of Musharraf’s right to hold the office
of the President was very much in doubt and an independent-
minded Chief Justice determined to uphold the rule of law posed a
serious threat to Musharraf’s continued retention of power.”

been further stated in the above-mentioned write-up:

“After a protracted hearing on 20 July, 2007 the Supreme Court set
aside the reference to the SJC, declared Chaudhury C.J’s
suspension from office illegal, and ordered his reinstatement. The
President’s order of 9 March suspending the Chief Justice and the
order of the SJC restraining the Chief Justice were declared to have
been made without lawful authority, as was the appointment of the
acting Chief Justice. The Court pronounced the 15 March order
placing Chaudhury C. J. on “compulsory leave” invalid and the
1970 emergency order upon which it was based to be ultra vires
the Constitution. As a consequence of these orders, the Court ruled
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that the Chief Justice “shall be deemed to be holding the said office

and shall always be deemed to have been so holding the same.”
The capacity or inclination of Judges to exercise independent thought and
judgment can certainly be referred to as judicial independence. The
purpose or rationale of affording Judges a large measure of autonomy is
to establish conditions that will ensure them to make decisions free from
control by others. This goes to the very core of the judicial function as a
third party method of settling disputes about legal rights and duties. If a
Judge is controlled by or unduly influenced by one of the parties to a
dispute, he can not act as a third party. Even the appearance of being
partial to one of the parties will undermine his legitimacy as a third party
adjudicator. A Judiciary free in reality and in appearance from control by
the other branches of the Government is an essential condition of a liberal
democracy in which the citizenry can assert their legal rights against the
Government— even against a very popular Government.
It is now a well-established principle that the judicial power should be
regarded in its nature, and even more in the persons who administer it, as
separate from other instruments of political authority. An independent
and impartial Judiciary is universally recognized as a basic requirement
for the establishment of the rule of law; an inevitable and inseparable
ingredient of a democratic and civilized way of life. It is only thus that a
citizen can be assured of a just and fair determination of his disputes with
other citizens, and with the State.

The role of Judges in the establishment of the rule of law was defined by
the International Commission of Jurists in Athens in June, 1955 in the
following terms:

“Judges should be guided by the rule of law, protect and enforce it,

without fear or favour, and resist any encroachments by

Governments or political parties on their independence as Judges.”
The International Commission of Jurists reiterated this principle in its
New Delhi Declaration in January, 1959 by stating:

“(a) An independent judiciary even though appointed by the Head
of the State is an indispensable requisite of a free society under the
rule of law. Such independence implies freedom from interference
by the Executive or the Legislature with the exercise of the judicial
function, but that does not mean that the Judge is entitled to act in
an arbitrary manner; and
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(b) The principle of irremovability of the Judiciary and their
security of tenure until death or until a retiring age fixed by statue
is reached, is an important safeguard of the rule of law.”
Whenever a Constitution is justiciable, i.e., enforceable in a Court of law,
the Judiciary becomes the guardian of the Constitution. According to
A.V. Dicey:

“This system (referring to the American), which makes the Judges
the guardians of the Constitution provides the only adequate
safeguard which has hitherto been invented against
unconstitutional legislation.”
(The Law of Constitution, 10" Ed. P-137)
In the case of Idrisur Rahman (Md) and others...Vs...Secretary, Ministry
of Law, Justice and Parliamentary Affairs, Government of the People’s
Republic of Bangladesh reported in 61 DLR (HCD) 523, it was held in
paragraph 209:
“209. Independence of Judiciary is an indispensable condition for
democracy— if the Judiciary fails, the Constitution fails and the
people might opt for some other alternative.”

Montesquieu in his book “Spirit of Laws”, Vol.-1, Page 181 observed:

“There is no liberty if the power of judging be not separated from
the Legislative and the Executive powers.”

Our Constitution has not only taken care to empower the Supreme Court
of Bangladesh to limit the power of the Legislature in lawmaking but has
also authorized the Supreme Court to function as the bulwark of the
Constitution against Executive encroachments on the lives and properties
of the citizenry and against any breach of their fundamental rights.

Since ours is a limited Government, the limitations imposed by the
Constitution can only be preserved in practice, in the words of Hamilton,
in “no other way than through the medium of courts of justice, whose
duty it must be to declare all acts contrary to the manifest tenor of the
Constitution void. Without this, all the reservations of particular rights or
privileges would amount to nothing” [Federalist Paper No. 78 by
Alexander Hamiltonl].

In this connection, it is pertinent to refer to the eloguent statement of
Chief Justice John Marshall who said, “The judicial department comes
home in its effects to every man’s fireside. It passes on his property, his
reputation, his life, his all. Is it not, to the last degree important, that the
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Judge should be rendered perfectly and completely independent, with
nothing to influence or control him but God and his conscience?”
[Proceedings and Debates of the Virginia State Convention of 1829-
30(1830), page-616].

It is, therefore, evident that the Supreme Court occupies a unique position
of the “balance wheel” and its independence is the cornerstone of our
constitutional-democratic state under the rule of law.

The Supreme Court of India through its comprehensive judgment in the
leading case of Minerva Mills Ltd....Vs...Union of India (AIR 1980 SC
1789), literally left no query unanswered on Parliamentary limitation in
making law and in amending the Constitution, as well as the superior
Court’s power, including the source of their power, to judicially review
Acts of Parliament. Their Lordships of the Indian Supreme Court
observed in that case as under:

“Parliament too, is a creature of the Constitution and it can only
have such powers as are given to it under the Constitution. It has
no inherent power of amendment of the Constitution and being an
authority created by the Constitution, it can not have such inherent
power, but the power of amendment is conferred upon it by the
Constitution and it is a limited power which is so conferred.
Parliament can not in exercise of this power so amend the
Constitution as to alter its basic structure or to change its identity.
Now, if by constitutional amendment, Parliament is granted
unlimited power of amendment, it would cease to be an authority
under the Constitution, but would become supreme over it,
because it would have power to alter the entire Constitution
including its basic structure and even to put an end to it by totally
changing its identity. It will, therefore, be seen that the limited
amending power of Parliament is itself an essential feature of the
Constitution, a part of its basic structure, for if the limited power of
amendment is enlarged into an unlimited power, the entire
character of the Constitution would be changed. It must follow as a
necessary corollary that any amendment of the Constitution which
seeks, directly or indirectly, to enlarge the amending power of
Parliament by freeing it from the limitation of unamendability of
the basic structure, would be violative of the basic structure and
hence outside the amendatory power of Parliament.
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It is a fundament principle of our constitutional scheme, and | have
pointed this out in the preceding paragraph, that every organ of the State,
every authority under the Constitution, derives its power from the
Constitution and has to act within the limits of such power. But then the
question arises as to which authority must decide what are the limits on
the power conferred upon each organ or instrumentality of the State and
whether such limits are transgressed or exceeded. Now there are three
main departments of the State amongst which the powers of the
Government are divided; the Executive, the Legislative and the Judiciary.
Under our Constitution, we have no rigid separation of powers as in the
United States of America, but there is a broad demarcation, though
having regard to the complex nature of governmental functions, certain
degree of overlapping is inevitable. The reason for this broad separation
of powers is that the ‘concentration of powers in any one organ may’, to
guote the words of Chandrachud, J. (as he then was) in Smt. Indira
Gandhi’s case (AIR 1975 SC 2299) ‘by upsetting that fine balance
between the three organs, destroy the fundamental premises of a
democratic Government to which they were pledged’. Take, for example,
a case where the executive which is in charge of administration, acts to
the prejudice of a citizen and a question arises as to what are the powers
of the executive and whether the executive has acted within the scope of
its powers. Such a question obviously can not be left to the executive to
decide for two very good reasons. First, the decision of the question
would depend upon the interpretation of the Constitution and the laws
and this would pre-eminently be a matter fit to be decided by the
judiciary, because it is the judiciary which alone would be possessed of
expertise in this field and secondly, the constitutional and legal protection
afforded to the citizen would become illusory, if it were left to the
executive to determine the legality of its own action. So also if the
Legislature makes a law and a dispute arises whether in making the law,
the Legislature has acted outside the area of its legislative competence or
the law is violative of the fundamental rights or of any other provisions
of the Constitution, its resolution can not, for the same reasons, be left to
the determination of the Legislature.”

Their Lordships continued to observe:

“It 1s for the judiciary to uphold the constitutional values and to
enforce the constitutional limitations. That is the essence of the
rule of law which, inter alia, requires that ‘the exercise of powers
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by the Government whether it be the legislature or the executive or
any other authority, be conditioned by the Constitution and the
law.

The power of judicial review is an integral part of our
constitutional system and without it, there will be no
Government of laws and the rule of law would become a

teasing illusion and a promise of unreality. | am of the

view that if there is one feature of our Constitution

which, more than any other, is basic and fundamental to

the maintenance of democracy and the rule of law, it is

the power of judicial review and it is unquestionably, to

any mind, part of the basic structure of the Constitution.”

Coming back to the case before us, | think, the constitutional provisions
which are germane to proper adjudication of the Rule are the relevant
paragraphs of the Preamble, Articles 7B, 22, 70, 88(b), 89(1), 94(4) and
96 (both before and after the Sixteenth Amendment) and Article
147(2)(4) which are reproduced below:

Preamble:

“Further pledging that it shall be a fundamental aim of the State to
realize through the democratic process a socialist society, free from
exploitation- a society in which the rule of law, fundamental
human rights and freedom, equality and justice, political, economic
and social, will be secured for all citizens; (Paragraph 3)

Affirming that it is our sacred duty to safeguard, protect and
defend this Constitution and to maintain its supremacy as the
embodiment of the will of the people of Bangladesh so that we
may prosper in freedom and may make our full contribution
towards international peace and co-operation in keeping with the
progressive aspirations of mankind; (Paragraph 4)”

Avrticle 7B:

“Notwithstanding anything contained in Article 142 of the
Constitution, the preamble, all Articles of Part I, all Articles of Part
I1, subject to the provisions of Part XA, all Articles of Part I11, and
the provisions of Articles relating to the basic structures of the
Constitution including Article 150 of Part XI shall not be
amendable by way of insertion, modification, substitution, repeal
or by any other means.”
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Article 22:

“The State shall ensure the separation of the judiciary from the
executive organ of the State.”

Article 70:

After the Constitution (15" Amendment) Act, 2011—
“A person elected as a Member of Parliament at an election at
which he was nominated as a candidate by a political party shall
vacate his seat if he—

(a) resigns from that party; or

(b) votes in Parliament against that party;
but shall not thereby be disqualified for subsequent election as a
Member of Parliament.”
Article 838(b):

“The following expenditure shall be charged upon the
Consolidated Fund—
(b) The remuneration payable to—

(i)  the Speaker and Deputy Speaker;

(i)  the Judges of the Supreme Court;

(ili)  the Comptroller and Auditor-General;
(iv) the Election Commissioners;

(v) the Members of the Public Service

Commissions;”
Article 89(1):

“So much of the annual financial statement as relates to
expenditure charged upon the Consolidated Fund may be discussed
in, but shall not be submitted to the vote of, Parliament.”

Article 94(4):

“Subject to the provisions of this Constitution, the Chief Justice
and the other Judges shall be independent in the exercise of their
judicial functions.”

Article 96:

Before the Constitution (Sixteenth | After the Constitution (Sixteenth
Amendment) Act, 2014 Amendment) Act, 2014

“96. (1) Subject to the other|“96. (1) Subject to the other
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provisions of this article, a Judge
shall hold office until he attains the
age of sixty-seven years.

(2) A Judge shall not be removed
from his office except in
accordance with the following
provisions of this Article.

(3) There shall be a Supreme
Judicial Council, in this Article
referred to as the Council, which
shall consist of the Chief Justice of
Bangladesh, and the two next
senior Judges:

Provided that if, at any time,
the Council is inquiring into the
capacity or conduct of a Judge who
is a member of the Council, or a
member of the Council is absent or
IS unable to act due to illness or
other cause, the Judge who is next
in seniority to those who are
members of the Council shall act as
such member.

(4) The function of the Council
shall be-

(a) to prescribe a Code of Conduct
to be observed by the Judges; and
(b) to inquire into the capacity or
conduct of a Judge or of any other
functionary who is not removable
from office except in like manner
as a Judge.

(5) Where, upon any information
received from the Council or from
any other source, the President has
reason to apprehend that a Judge—
(a) may have ceased to be capable
of  properly performing the

provisions of this Article, a Judge
shall hold office until he attains the
age of sixty-seven years.

(2) A Judge shall not be removed
from his office except by an order
of the President passed pursuant to
a  resolution of  Parliament
supported by a majority of not less
than two-thirds of the total number
of Members of Parliament, on the
ground of proved misbehaviour or
incapacity.

(3) Parliament may by law regulate
the procedure in relation to a
resolution under clause (2) and for
investigation and proof of the
misbehaviour or incapacity of a

Judge.
(4) A Judge may resign his office
by writing under his hand

addressed to the President.”
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functions of his office by reason of
physical or mental incapacity, or
(b) may have been guilty of gross
misconduct, the President may
direct the Council to inquire into
the matter and report its finding.

(6) If, after making the inquiry, the
Council reports to the President that
in its opinion the Judge has ceased
to be capable of properly
performing the functions of his
office or has been guilty of gross
misconduct, the President shall, by
order, remove the Judge from
office.

(7) For the purpose of an inquiry
under this Article, the Council shall
regulate its procedure and shall
have, in respect of issue and
execution of processes, the same
power as the Supreme Court.

(8) A Judge may resign his office
by writing under his hand
addressed to the President.”

Article 147 (2) (4):

“(2) The remuneration, privileges and other terms and conditions
of service of a person holding or acting in any office to which this
Article applies shall not be varied to the disadvantage of any such

person during his term of office.

(4) This Article applies to the offices of—

(@)  President;
(b)  Prime Minster;

(c)  Speaker or Deputy Speaker;

(d)  Minister, Minister of State or Deputy Minister;
()  Judge of the Supreme Court;

() Comptroller and Auditor-General;
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()  Election Commissioner;
(h)  Member of Public Service Commission.”

From the third paragraph of the Preamble, it is abundantly clear that it
shall be a fundamental aim of the State to realize through the democratic
process a society in which the rule of law, amongst others, will be
secured for all citizens. It is in the fourth paragraph of the Preamble that it
IS our sacred duty to safeguard, protect and defend the Constitution and to
maintain its supremacy as the embodiment of the will of the people of
Bangladesh. It is explicit that the third and fourth paragraphs of the
Preamble of the Constitution have enjoined a duty upon the State for
establishment of the rule of law and a duty upon the people to safeguard,
protect and defend the Constitution and to maintain its supremacy. On the
other hand, the Judges of the Supreme Court are oath-bound to preserve,
protect and defend the Constitution and the laws of Bangladesh as per
Acrticle 148 read with third schedule of the Constitution. So it is seen that
the act of safeguarding, protecting and defending the Constitution is upon
the people whereas apart from protecting and defending the Constitution,
the Judges of the Supreme Court must preserve the Constitution, come
what may. The preservation of the Constitution is very significant. The
Constitution must be preserved, protected and defended in case of any
assault on it either by the Executive or by the Legislature. As
independence of the Judiciary is one of the basic structures of the
Constitution, it must be preserved, protected and defended by the Judges
of the Supreme Court at all costs.

Dr. Kamal Hossain has rightly contended that in an effort to ensure the
independence of the Judiciary by securing the remuneration of the Judges
of the Supreme Court, the Constitution has provided in Articles 88(b) and
89(1) that the remuneration of the Judges of the Supreme Court is payable
from the Consolidated Fund and the expenditure charged upon the
Consolidated Fund can only be discussed in Parliament; but it can not be
voted on. So it is evident that the Constitution upholds the independence
of the Judicature in a way that even Parliament can not vote on their
remuneration. Viewed from this angle, | am at one with Dr. Kamal
Hossain that Articles 88(b) and 89(1) conjointly form an integral part of
the independence of the Judiciary, one of the basic structures of the
Constitution. To be more precise, the independence of the Judiciary is
also protected by those two Articles, namely, Articles 88(b) and 89(1) of
the Constitution. In the result, the Sixteenth Amendment, considered from
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the standpoint as above, should not be allowed to exist as a valid piece of
legislation.

Article 147(2) of the Constitution provides in clear, unambiguous and
categorical terms that the remuneration, privileges and other terms and
conditions of service of a person holding or acting in any office to which
this Article applies shall not be varied to the disadvantage of any such
person during his term of office. As per Article 147(4), this Article
applies, amongst others, to the office of a Judge of the Supreme Court.
Prior to the Sixteenth Amendment, the gross misconduct or incapacity of
any Supreme Court Judge was required to be inquired into by the
Supreme Judicial Council consisting of the Chief Justice and the next
2(two) senior most Judges of the Appellate Division as introduced by the
Second Proclamation (Tenth Amendment) Order, 1977 (Second
Proclamation Order No. 1 of 1977). The Supreme Judicial Council
mechanism was justifiably endorsed by the Parliament and incorporated
in Article 96 of the Constitution by the Fifteenth Amendment of the
Constitution. But the Parliamentary mechanism of removal as introduced
by the Sixteenth Amendment has varied the terms and conditions of
service of the Judges of the Supreme Court to their disadvantage during
their incumbency as Judges as guaranteed by the Fifteenth Amendment.
In such view of the matter, it is palpably clear that the Sixteenth
Amendment is violative of Article 147(2) of the Constitution.

Dr. Kamal Hossain has rightly adverted to Article 23 of the Beijing
Statement of Principles of the Independence of the Judiciary which
provides that by reason of difference in history and culture, the procedure
adopted for the removal of Judges may differ in different societies.
Although the Parliamentary removal procedure has traditionally been
adopted in some societies; yet in other societies, that procedure is
unsuitable and its use other than for the most serious of reasons is apt to
lead to misuse. So the probable misuse of the Parliamentary procedure of
removal of Judges has been internationally recognized.

Dr. Kamal Hossain has also rightly pointed out that the Sixteenth
Amendment has undermined the independence of the Judiciary by
making the Judiciary vulnerable to a process of removal of the Judges of
the Supreme Court by the Parliament which is likely to be influenced by
political clout and pressure. The risk of political clout upon the
independence of the Judiciary has been noted in the following statement
by H. M. Seervai in his book- “The Position of the Judiciary under the
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Constitution of India”, published by Bombay University Press, at page
1009:
“... the American experience in impeaching a judge has been
unsatisfactory. The Senate, which is a Legislative body, has little
time for a detailed investigation into the conduct of a judge; and
where such investigation has been made, political and party

considerations have come into play.”

So we find that the American experience about the impeachment of
Judges by the Legislature is not happy.

Speaking about Article 70 of the Constitution of Bangladesh, | must say
that this Article has fettered the Members of Parliament unreasonably and
shockingly. It has imposed a tight rein on them. Members of Parliament
can not go against their partyline or position on any issue in the
Parliament. They have no freedom to question their party’s stance in the
Parliament, even if it is incorrect and flawed. They can not vote against
their party’s decision. They are, indeed, hostages in the hands of their
party high command.

Because of Article 70 of the Constitution, a Member of Parliament
effectively loses his character as an agent of the people and becomes the
nominee of his party. What is dictated by the cabinet of the ruling party
or the shadow cabinet of the opposition, Members of Parliament must
follow them meekly ignoring the will and desire of the electorate of their
constituencies. There starts a process of distance and apathy between the
Members of Parliament and their electors. Such Members are dummies in
Parliament. Having a solid grip over the majority of the Members of
Parliament, the party-in-power moves to influence the executive,
judiciary and other instrumentalities. It eventually results in what we say,
‘daleo-karan’- the political terminology to indicate a ‘group oriented
society’.

In defence of empowering the Parliament with regard to removal of the
Judges of the Supreme Court, both Mr. Mahbubey Alam and Mr. Murad
Reza have emphatically cited the practices in the UK, USA, India,
Canada, Australia and a few other countries; but there is a fundamental
difference between the lawmakers in those countries and those in our
country. In the USA, UK, Canada and Australia, the lawmakers are free
to perform their functions in the Parliament. No restriction like the one
imposed by Article 70 of our Constitution exists in those countries.
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However, in India there is some restriction on the lawmakers; yet they do
not blindly obey the party’s decisions because of prevalence of
democratic practice in the parties. In view of Article 70 of the
Constitution of Bangladesh as it stands now, the Members of Parliament
must toe the partyline in case of removal of any Judge of the Supreme
Court. Consequently, the Judge will be left at the mercy of the party high
command.

The other significant aspect in all those countries is their focus on the
appointment process of Judges, not their removal. But in our country, the
Executive never speaks about the mechanism for appointment of Judges
of the higher Judiciary in those countries. Due to the effective mechanism
for judicial appointments in the higher Judiciary, Parliaments in those
countries do not need to exercise their authority to remove Judges. Both
Dr. Kamal Hossain and Mr. M. Amir-ul Islam have lamented that all the
successive Governments in Bangladesh have remained conspicuously
callous and indifferent to the constitutional provision (Article 95 (2)(c))
to enact a law prescribing other qualifications for appointment of Judges
of the Supreme Court ostensibly for political reasons. Resultantly Judges
are being appointed to both the Divisions of the Supreme Court without
any rigorous process of their selection by the President after consultation
with the Chief Justice. The non-framing of any law pursuant to Article
95(2)(c) of the Constitution has virtually given an upper hand to the
Executive in the matter of appointment of the Judges of the Supreme
Court of Bangladesh.

At this juncture, | would like to mention that both Mr. Mahbubey Alam
and Mr. Murad Reza have submitted that by the Sixteenth Amendment,
Parliament has restored the original Article 96 of the Constitution.
According to them, this restoration of the original Article 96 of the
Constitution by way of amendment has restored the people’s sovereignty;
but they have conveniently forgotten that the Legislature has failed to
restore the original Articles 115 and 116 of the Constitution, though the
Appellate Division has made a pious wish to that effect in the Fifth
Amendment Case. It seems that the Parliament has given a damn to the
pious wish of the Appellate Division in that regard. Anyway, it is my
considered view that unless and until Articles 115 and 116 are restored to
their original position of the 1972 Constitution, the lower Judiciary will
continue to remain under the sway and influence of the Executive
impinging upon its independence. But regrettably, the political
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Executives do not appear to be at all mindful of the complete
independence of the lower Judiciary from the Executive organ of the
State.

In examining the constitutionality of the Sixteenth Amendment, | can not
shut my eyes to the peculiar political culture prevalent in this country. It
iIs common knowledge that there is no consensus about pressing national
issues between the major political parties of the country. As a matter of
fact, the major political parties are poles apart in this respect. Secondly,
our society is sharply polarized. Thirdly, there may not be always two-
thirds majority of the party-in-power in Parliament. Taking all these
factors into consideration, | am of the opinion that the Parliamentary
removal mechanism may fizzle out in many instances. In consequence,
the allegedly corrupt or incapacitated Judges of the Supreme Court will
continue to be in office to the great detriment of public interest. On this
point, the case of Mrs. Sarojini Ramaswami...Vs...Union of India and
others, AIR 1992 SC 2219 referred to by Mr. Manzill Murshid can not be
disregarded at all.

Ours is a unitary State. Our Legislature is unicameral. But in the UK,
USA, Canada, Australia and India, the Legislatures are bicameral. The
power of impeachment of the Judges of the higher Judiciary in those
countries having two chambers (upper house and lower house) may be
highlighted incidentally. In those countries, the two chambers maintain
the balance of power and nullify the practical apprehension of
victimization, by parliamentary executives, owing to personal vengeance,
if any, arising out of any judgment that might not be the way they have
desired or expected. Without a judicial mind, free from apprehension and
anxiety of being ridiculed, harassed or victimized, it will be difficult for a
Judge to discharge his judicial function according to his oath of office. In
view of the peculiar socio-political scenario of Bangladesh and sharp
polarization of the society, the Judges of the Apex Court of Bangladesh
will not feel safe and secure in discharging their judicial functions by
keeping the Sixteenth Amendment in place.

In an article titled “Impeachment of Judges: Tremors in Indian Judiciary”
by T. N. Shalla; published in “Law, Judiciary and Justice in India”, Deep
and Deep Publications, 1993, he stated at page 92:

“The existing law permits politicians and other vested interests to
use the weapon of impeachment of Judges sometimes for
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extraneous considerations. Earlier abortive attempt to move a
motion for impeachment of Justice J.C. Shah substantiates the
point. As many as 198 signatures of MPs were procured on a
scandalous petition to the Speaker of the Lok Sabha to impeach
him, only because he had passed a wholly justified order against a
corrupt Government servant. Fortunately, Mr. G. S. Dhillon, the
then Speaker of the Lok Sabha, managed to convince the majority
of the signatories of the irresponsibility of their action and the
move for impeachment was dropped.”

In Bangladesh jurisdiction too, the possibility of any such move by the
Members of Parliament against any Judge of the Supreme Court for
rendition of any justified judgment or order can not be thrown overboard
at all.

Basically, the process of impeachment of a Judge is a political process. A
learned author, namely, Wrisley Brown says in “The Impeachment of the
Federal Judiciary”, Harv LR (1912-1913) 684 at page 698:

“Thus an impeachment in this country, though judicial in external
form and ceremony, is political in spirit. It is directed against a
political offence. It culminates in a political judgment. It imposes a
political forfeiture. In every sense, save that of administration, it is
a political remedy, for the suppression of a political evil, with
wholly political consequences.”

In paragraph 42 of Sub-Committee on Judicial
Accountability...Vs...Union of India and others, (1991) 4 SCC 699, the
above view of Wrisley Brown was referred to by the Indian Supreme
Court.

In Lily Thomas (Ms), Advocate...Vs...Speaker, Lok Sabha and others,
(1993) 4 SCC 234, it was mentioned in paragraph 2:

“2. Article 124 (4) is extracted below:

‘124. (4) A Judge of the Supreme Court shall not be removed
from his office except by an order of the President passed after
an address by each House of Parliament supported by a majority
of the total membership of that House and by a majority of not
less than two-thirds of the members of that House present and
voting has been presented to the President in the same session
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for such removal on the ground of proved misbehaviour or
incapacity.’

In Sub-Committee on Judicial Accountability...Vs...Union of
India and others ((1991) 4 SCC 699) the Constitution Bench ...
held that the constitutional process up to the point of admission
of Motion, constitution of Committee and recording of findings
by the Committee were not proceedings in the Houses of
Parliament. In our opinion, proceedings for impeachment partake
of judicial character because it is removal after inquiry and
investigation. The statutory process appears to start when the
Speaker exercises duty under the Judges (Enquiry) Act and
comes to an end once the Committee appointed by the Speaker
submits the report. The debate on the Motion thereafter in the
Parliament, the discussion and the voting appear more to be
political in nature. VVoting is formal expression of will or opinion
by the person entitled to exercise the right on the subject or issue
in question.”

So we find that the political role of the Parliament in the matter of
removal of any Judge of the higher Judiciary is inevitable. In my humble
estimation, generally speaking, this political role of the Legislature on the
question of removal of any Judge of the higher Judiciary will necessarily
give rise to suspicions and misgivings in the minds of the people
undermining their confidence in the judicial system of Bangladesh.

There is no earthly reason to disagree with the submission of Mr. Manzill
Murshid that the power conferred upon the Parliament by the Sixteenth
Amendment is beyond the scope and jurisdiction of the Parliament on the
score that causing of any investigation of misbehaviour or incapacity of
any Judge of the Supreme Court and recommending to the President for
his removal from office are neither legislative functions nor those are acts
of scrutiny of the Executive actions; rather those functions are judicial in
nature and the Constitution does not allow or contemplate any judicial
role by the Parliament and the role of each organ of the State is clearly
defined and carefully kept separate under the Constitution to maintain its
harmony and integrity and to maximize the effectiveness of the
functionality of the 3(three) organs of the State, that is to say, the
Executive, the Legislature and the Judiciary and the assumption of the
judicial role by the Parliament in the matter of removal of the Judges of
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the Supreme Court derogates from the theory of separation of powers as
enshrined in our Constitution.

According to the submission of Mr. Manzill Murshid, the Sixteenth
Amendment blatantly and shockingly destroys the spirit and essence of
the provisions of Article 22 of the Constitution and clearly establishes the
dominance of the Executive over the Judiciary through the Parliament
and thereby makes the Judiciary subservient to the Executive and a
toothless and tearful silent spectator to the dismantling of the
constitutional fabric. However, in the facts and circumstances of the case,
| find it very difficult to discard this submission of Mr. Manzill Murshid.

Mr. Manzill Murshid has justifiably submitted that for impeachment and
removal of the President of the People’s Republic of Bangladesh, detailed
provisions have been spelt out in Articles 52 and 53 of the Constitution;
but for removal of the Judges of the Supreme Court under the amended
Article 96(2), details have been left to the Parliament to be worked out in
the form of a law pursuant to the amended Article 96(3) and that is
incongruous and even if an ordinary law is passed pursuant thereto, it will
be subject to frequent changes by simple majority of the Members of
Parliament in the interest of the party-in-power jeopardizing the
independence of the Judiciary.

The duty of the Members of Parliament is to frame laws; but in the
present context of Bangladesh, they are also performing the functions of
all development activities in their respective constituencies and the local
administration seems to be under their control. In this context, Mr.
Manzill Murshid, | suppose, has rightly submitted that the Members of
Parliament will not hesitate to act arbitrarily or illegally as a result of
which the powerless people will be compelled to resort to the High Court
Division and in most of the cases (Writ Petitions), the Government is the
respondent and that being so, the Members of Parliament will be
interested in those cases and by virtue of the Sixteenth Amendment, a
Member of Parliament can bring a motion against any Judge in any case
and discuss it therein necessitating his character-assassination and
consequently the Judge may not be able to perform his duties
independently to the great detriment of public interest.

The Sri Lankan experience about the removal of Dr. Shirani
Bandaranayake, the then Chief Justice of Sri Lanka may be shared at this
stage. Dr. Shirani Bandaranayake, 43™ Chief Justice of Sri Lanka, was
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impeached by Parliament and then removed from office by President
Mahinda Rajapaksa in January, 2013. Sri Lankan Parliament ignored a
Court order quashing a report against Chief Justice Shirani
Bandaranayake, and began a two-day debate to impeach her. But the
Legislature, backed by an all-powerful Executive, deliberated upon the
report prepared by the Parliament Select Committee (PSC), which had
held Ms. Bandaranayake guilty of some of the 14 charges levelled against
her. Bandaranayake was accused of a number of charges including
financial impropriety and interfering in Court cases, all of which she
denied. The impeachment followed a series of rulings against the
Government by the Supreme Court of Sri Lanka including one against a
bill proposed by a Minister, namely, Basil Rajapaksa, President
Rajapaksa’s brother. Bandaranayake was replaced as Chief Justice by
former Attorney General Mohan Peiris. Bandaranayake refused to
recognize the impeachment process and the lawyers refused to work with
the new Chief Justice. Bandaranayake’s controversial impeachment drew
much criticism and concern from within and outside Sri Lanka. On 28"
January, 2015, she was reinstated on the ground that her 2013
impeachment was unlawful and as such the appointment of Mohan Peiris,
her successor-in-office, was void ab initio. On the following day (29"
January, 2015), she retired from the office of the Chief Justice of Sri
Lanka. [See the report of the International Bar Association’s Human
Rights Institute, namely, “A Crisis of Legitimacy: The Impeachment of
Chief Justice Bandaranayake and the Erosion of the Rule of Law in Sri
Lanka”] Needless to say, we may experience a similar situation in
Bangladesh on account of enactment of the Sixteenth Amendment.

| have already adverted to the <case of Mrs. Sarojini
Ramaswami...Vs...Union of India and others, AIR 1992 SC 2219
reminding us that in Indian jurisdiction, in spite of a finding of guilt by a
Committee formed under the Judges (Inquiry) Act, 1968 against V.
Ramaswami J, the then Chief Justice of Punjab and Haryana High Court,
he could not be removed from office because of not having the required
votes in Lok Sabha as the Members of Congress (a political party) were
absent therein. This situation may also happen in Bangladesh jurisdiction
and this has been emphatically asserted by Mr. Manzill Murshid.

The 1988 Malaysian constitutional crisis (also known as the 1988 judicial
crisis) was a series of events that began with the United Malays National
Organization (UMNO) party elections in 1987 and ended with the
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suspension and eventual removal of the Lord President of the Supreme
Court, Tun Mohamed Salleh Abas, from his seat. The Supreme Court in
the years leading up to 1988 had been increasingly independent of the
other branches of the Government. Matters thereafter came to a head
when Mahathir Mohamed, who believed in the supremacy of the
Executive and Legislative branches, became the Prime Minster of
Malaysia. Many saw his eventual sacking of Salleh Abas and two other
Supreme Court Judges as the ignominious obliteration of judicial
independence in Malaysia, and Mahathir’s action was condemned by all
quarters. [See the report of a Mission on behalf of the International Bar
Association, the 1CJ Center for the Independence of Judges and Lawyers,
the Commonwealth Lawyers’ Association and the Union Internationale
Des Avocats, namely, “Justice In Jeopardy: Malaysia 2000’’] This type of
situation can not be brushed aside in our jurisdiction keeping the
Sixteenth Amendment in place.

Dr. Kamal Hossain, as stated earlier, was the Chairman of the
Constitution Drafting Committee formed immediately after the liberation
of Bangladesh. Mr. M. Amir-ul Islam was one of the eminent Members
of that Committee. It is a great fortune for us that those two jurists are
still alive and we have had the opportunity of having their able assistance
as Amici Curiae in coming to the right decision in this case.

Both Dr. Kamal Hossain and Mr. M. Amir-ul Islam are of the opinion
that in the post-liberation period of Bangladesh, the Members of the
Constitution Drafting Committee were less experienced and with the
passage of time, they have become more experienced in constitutional
matters and in the ways of the world. Now they realize that they should
not have entrusted the task of removal of the Judges of the Supreme
Court of Bangladesh to the Legislature, regard being had to the prevalent
political culture and socio-political scenario of the country.

However, | find substance in the argument of Mr. M. Amir-ul Islam that
the force of law is not logic; but experience and experience is the best
teacher and guide of a person. Because of their maturity, experience and
expertise in constitutional law, both Dr. Kamal Hossain and Mr. M.
Amir-ul Islam now hold the view that the Parliamentary removal
mechanism of Judges is unsuitable, outdated, obsolete and violative of the
independence of the higher Judiciary in Bangladesh.
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| am in complete agreement with the argument of Mr. M. Amir-ul Islam
that the historical perspective together with our experience and judicial
observations in various cases, namely, Masdar Hossain’s Case, Fifth
Amendment Case, Eighth Amendment Case etc. militate against the
Sixteenth Amendment and by that reason, the homecoming of the original
Acrticle 96 of the Constitution, as Mr. M. Amir-ul Islam puts it, is not a
plausible argument.

By the Sixteenth Amendment, in effect, the power of judging the Judges
of the Supreme Court of Bangladesh has been given to the Parliament.
The power of judging is, no doubt, a judicial power. This judicial power
should not have been given to the Parliament, a separate organ of the
State.

The stark reality of our country and the principle of independence of the
Judiciary dictate that a Judge should be tried by his peers for his alleged
misbehaviour or incapacity. In this respect, | absolutely agree with Mr.
Rokanuddin Mahmud that the Chief Justice-led Supreme Judicial Council
is the best disciplinary body for the Judges of the Supreme Court of
Bangladesh. As the Chief Justice-led Supreme Judicial Council is
composed of Judges, the people will not nourish any suspicion about any
proceedings taken against a delinquent Judge of the Supreme Court. What
is of signal importance is that the removal mechanism of the Judges of
the Supreme Court through the Chief Justice-led Supreme Judicial
Council had been in place for about 37(thirty-seven) years in this country
and the people accepted it by their acquiescence. Even the Parliament
admittedly endorsed the Chief Justice-led Supreme Judicial Council and
incorporated the provisions relating thereto in Article 96 of the
Constitution through the Fifteenth Amendment of the Constitution,
despite knocking down of the Fifth Amendment as void and ultra vires
the Constitution finally by the Appellate Division. Assuming for the sake
of argument that the Supreme Judicial Council system is not beyond
reproach, in that event, the same may be reformed by upholding the
principles of independence of the Judiciary and separation of powers.

Judicial independence has been called “the lifeblood of constitutionalism
in democratic societies” (Beauregard...Vs...Canada, [1986] 2 S.C. R. 56)
and has been said to exist “for the benefit of the judged, not the judges”
(Ell...Vs...Alberta, [2003] 1 S.C.R. 857). We ought not to be oblivious of
these dicta of the Canadian Supreme Court.
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Undeniably, there are two dimensions of judicial independence, one
individual and the other institutional. The individual dimension relates to
the independence of a particular Judge. The institutional dimension
relates to the independence of the Court. Both the dimensions depend
upon some objective standards that protect the Judiciary’s role. The
Judiciary must both be and be seen to be independent. Public confidence
hinges upon both these requirements being met. Judicial independence
serves not as an end in itself, but as a means to safeguard our
constitutional order and to maintain public confidence in the
administration of justice.

The three core characteristics of judicial independence are security of
tenure, financial security and administrative independence which have
emerged from the various decisions referred to above. However, the
guarantee of security of tenure may have a collective or institutional
dimension, such that only a body composed of Judges may recommend
the removal of a Judge. The Sixteenth Amendment, to my mind, has
affected the security of tenure of the Judges of the Supreme Court of
Bangladesh, a core characteristic of judicial independence.

It transpires that Mr. Ajmalul Hossain has correctly submitted that the
institutional independence of the Judiciary reflects a deeper commitment
to the separation of powers among the Executive, Legislative and Judicial
organs of the State and although judicial independence had historically
developed as a bulwark against the abuse of executive power, it equally
applies against other potential intrusions, including any from the
Legislative branch as a result of legislation. In a nutshell, the Judiciary
must guard against any abuse of executive power and any legislative
intrusion upon itself as a result of legislation. In the light of the
discussions made above and in the facts and circumstances of the case
and having regard to the socio-political conditions and political culture of
Bangladesh, | feel constrained to hold that the Sixteenth Amendment is
an intrusion upon the independence of the Judiciary from the Legislative
organ of the State. So this intrusion can not be countenanced in the least.

Judicial independence flows as a consequence of separation of powers.
This independence also operates to insulate the Courts from interference
by the parties to litigations and the public generally. Our experience
shows that a vast majority Members of Parliament have criminal records
and are involved in civil litigations too. But by dint of the Sixteenth
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Amendment, they have become the virtual bosses of the Judges of the
higher Judiciary posing a threat to their independence in the discharge of
judicial functions. This situation also drives home the point that there
may be a conflict of interest of those Members of Parliament by reason of
the Sixteenth Amendment.

A very pertinent question has been raised by Mr. Ajmalul Hossain as to
whether the Sixteenth Amendment has advanced public interest or
defeated it. My answer to this question is that the Sixteenth Amendment
has singularly defeated public interest in view of the observations made
by the Canadian Supreme Court in paragraph 23 of the decision in the
case of Ell...Vs...Alberta, [2003] 1 S.C.R 857 which are as follows:

“23. Accordingly, the judiciary’s role as arbiter of disputes and
guardian of the Constitution require that it be independent from all
other bodies. A separate, but related, basis for independence is the
need to uphold public confidence in the administration of justice.
Confidence in our system of justice requires a healthy perception
of judicial independence to be maintained amongst the citizenry.
Without the perception of independence, the Judiciary is unable to
“claim any legitimacy or command the respect and acceptance that
are essential to it”. See Mackin...Vs...New Brunswick (Minister of
Finance), [2002] 1 S. C. R. 405, 2002 SCC 13, at paragraph 38, per
Gonthier J. The principle requires the Judiciary to be independent
both in fact and perception.”

| see eye to eye with the above-mentioned observations of the Canadian
Supreme Court.

Reverting to Bangladesh jurisdiction, a billion-dollar question has arisen:
whether the Sixteenth Amendment has infringed upon the independence
of the Judiciary in public perception? My answer is obviously in the
affirmative. In public perception, the independence of the Judiciary has
been curbed by the Sixteenth Amendment. We must attach topmost
importance to public perception when it comes to the question of
independence of the Judiciary. If according to public perception, the
Judiciary is not independent, then it can not be sustained at all.
Sustenance of an independent Judiciary is a must for rule of law and
nourishment of democratic values in a democratic polity. The principle of
independence of the Judiciary as held by the Canadian Supreme Court
exists for the benefit of the judged and not the Judges and I also hold so.
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If the Judiciary fails because of adverse public perception about its
independence, then the constitutional order will fall apart like a House of
Cards.

As Professor Shetreet has written (in “Judicial Independence: New
Conceptual Dimensions and Contemporary Challenges”, in S. Shetreet
and J. Deschenes, eds., Judicial Independence: The Contemporary Debate
(1985), 590, at page 599):

“Independence of the Judiciary implies not only that a Judge should
be free from executive or legislative encroachment and from political
pressures and entanglements, but also that he should be removed
from financial or business entanglement likely to affect or rather to
seem to affect him in the exercise of his judicial functions.”

| find substance in the submission of Mr. Manzill Murshid that through
the Sixteenth Amendment, the power of removal of the Judges of the
Supreme Court has been shifted to the Legislature which is a separate
independent organ of the State in the scheme of the Constitution and by
this amendment, a sort of situation has been created to dominate the
higher Judiciary in an indirect manner which will ultimately affect the
justice-seekers and this indirect control of the higher Judiciary by the
Legislature is contrary to the principles of independence of the Judiciary
and rule of law.

| think, Mr. Manzill Murshid, on the basis of his practical wisdom, has
rightly submitted that the primary objective of the Sixteenth Amendment
Is to destroy the principle of independence of the Judiciary and to make
the Judiciary subservient to the Executive through the Legislature and
that being so, the Sixteenth Amendment is a vicious blow to the
independence of the Judiciary.

The Judiciary is an institution of the highest value in the society. The
independence of the Judge is indispensable to impartial justice under the
law. It is indivisible. All institutions and authorities, whether national or
international, must respect, protect and defend that independence. The
view of the Appellate Division about the independence of the Judiciary in
the Fifth Amendment Case was couched in the following terms in
paragraph 232:

“232. It also appears that the provision of Article 96 as existed in the
Constitution on August 15, 1975 provided that a Judge of the
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Supreme Court of Bangladesh may be removed from the office by
the President on the ground of “misbehaviour or incapacity”.
However, clauses (2), (3), (4), (5), (6) and (7) of Article 96 were
substituted by the Second Proclamation (Tenth Amendment) Order,
1977 providing the procedure for removal of a Judge of the Supreme
Court of Bangladesh by the Supreme Judicial Council in the manner
provided therein instead of earlier method of removal. The
substituted provisions being more transparent procedure than that of
the earlier ones and also safeguarding independence of judiciary, are
to be condoned.”
So it is obvious that according to the Appellate Division, the provisions
relating to the Supreme Judicial Council are more transparent in
safeguarding the independence of the Judiciary. By the way, it may be
pointed out that in Civil Review Petition Nos. 17-18 of 2011, the
Appellate Division did not change its stance vis-a-vis the Supreme
Judicial Council as articulated in paragraph 232 of the decision in the
Fifth Amendment Case, though it condoned the provisions pertaining
thereto provisionally till 31 December, 2012. Furthermore, it is an
indisputable fact that the Sixteenth Amendment was not enacted within
the given time-frame of 31% December, 2012. Rather the House of the
Nation, as discussed earlier, endorsed the provisions relating to the
Supreme Judicial Council and incorporated the same in Article 96
through the Fifteenth Amendment of the Constitution in 2011. Thereafter
all of a sudden, the Sixteenth Amendment was passed in 2014 to the
astonishment of all concerned.

As per Article 112 of the Constitution, all authorities, whether executive
and judicial, in the Republic shall act in aid of the Supreme Court.
Accordingly the Supreme Judicial Council was maintained in Article 96
through the Fifteenth Amendment of the Constitution. But subsequently
without any apparent cause, the political executives made a volte-face
and got the Sixteenth Amendment passed on the strength of their more
than two-thirds majority in the Parliament without sufficiently reflecting
upon the infringement of the independence of the Judiciary and its
probable disastrous consequences undermining the confidence of the
people in the administration of justice.

The respondent no. 1 has filed a Supplementary Affidavit-in-Opposition
annexing a copy of the draft bill of a law purported to have been made
pursuant to Article 96(3) of the Constitution as amended by the Sixteenth
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Amendment. Although this is a draft bill, yet | feel inclined to refer to it.
By making a reference thereto, we may gauge the intention of the
political executives behind making the draft bill. This draft bill has been
approved by the Cabinet in principle very recently as reported in the
press. It appears from the draft bill that on receipt of a complaint about
the misbehaviour or incapacity of a Judge of the Supreme Court from any
person, the Speaker shall form a Ten-Member Committee from amongst
the Members of Parliament and that Ten-Member Committee will
ascertain the prima facie truth or otherwise of the complaint. So it is seen
that a Ten-Member Committee of the Members of Parliament will hold a
preliminary enquiry into the complaint lodged against any Judge of the
Supreme Court. Does this conform to the principle of the independence of
the Judiciary? The answer is 100% in the negative. Furthermore, not a
single sitting Judge of the Supreme Court has been made a Member of the
Three-Member Investigation Committee. To me, this is very stunning,
mind-boggling and astounding. Anyway, the impairment of the
independence of the Judiciary by the Sixteenth Amendment stands
corroborated by the draft bill.

The main submission of both Mr. Mahbubey Alam and Mr. Murad Reza
Is that by the Sixteenth Amendment, Article 96 of the original
Constitution has been restored with a view to establishing the sovereignty
of the people as per Article 7 of the Constitution. The powers of the
people, according to them, have been reflected in Articles 52, 57, 74 and
96 of the original Constitution relating to impeachment of the President,
resignation of the Prime Minister, removal of the Speaker and a Judge of
the Supreme Court by resolutions of Parliament respectively. Both Mr.
Mahbubey Alam and Mr. Murad Reza are of the view that although the
provisions of Articles 52, 57 and 74 of the Constitution have remained
unchanged, the military ruler General Ziaur Rahman introduced the
procedure of removal of a Judge by the Supreme Judicial Council which
Is against the spirit of Article 7 of the Constitution.

It has already been stated earlier that nowhere in our Constitution there is
a provision to the effect that the Judiciary shall be responsible or
accountable to the Parliament. However, assuming for the sake of
argument that the Judges are accountable to the people, that
accountability may be rendered to their appointing authority, that is to
say, the President of the Republic. The office of the President is an
elective office and he is elected by the Members of Parliament according
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to law. In that sense, he represents the people. He is also the Head of the
State. In my opinion, the poking of the nose of the Parliament into the
removal process of the Judges of the Supreme Court by virtue of the
Sixteenth Amendment is violative of the doctrine of separation of powers
among the 3(three) organs of the State. It may be reiterated that
independence of the Judiciary is an essential element of the rule of law.
The rule of law will certainly get a serious jolt by the Sixteenth
Amendment. In fact, the Sixteenth Amendment is hanging like a Sword
of Damocles over the heads of the Judges of the Supreme Court of
Bangladesh threatening their independence in the discharge of their
judicial functions. So the Sword of Damocles must be removed by this
Court.

It is true that the provisions of Article 96 of the Constitution as framed by
the Constituent Assembly were restored (as is often called) by the
Sixteenth Amendment. But by the same token, it should be borne in mind
that this Article (Article 96) as framed by the Constituent Assembly lost
its original identity and character with the enactment of the Constitution
(Fourth  Amendment) Act, 1975. In the present case, we are not
examining the constitutionality of the Fourth Amendment of the
Constitution which, inter alia, took away the Parliament’s power of the
removal of the Judges of the Supreme Court and vested the same
absolutely in the hands of the President. Anyway, it may be reiterated that
in the Fifth Amendment Case, the Appellate Division condoned the
provisions relating to the Supreme Judicial Council and our Parliament
accepted and incorporated the same in Article 96 through the Constitution
(Fifteenth Amendment) Act, 2011. So after passing of the Constitution
(Fifteenth Amendment) Act, 2011 by the Legislature, the Chief Justice-
led Supreme Judicial Council can not be stigmatized as a legacy of the
Martial Law regime of General Ziaur Rahman.

Although in common parlance, it is said that the provisions of Article 96
as framed by the Constituent Assembly have been restored through the
Sixteenth Amendment; but there is no such expression as ‘any provision
may be amended by way of restoration’ in Article 142(a) of the
Constitution. Article 142(a) of the Constitution provides that
notwithstanding anything contained in the Constitution, any provision
thereof may be amended by way of addition, alteration, substitution or
repeal by Act of Parliament. The petitioners have challenged the
constitutionality of the substituted provisions of Article 96 brought about
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by the Sixteenth Amendment, no matter whether they were in the original
Constitution of 1972 or not. That is immaterial. Over and above, the
socio-political scenario of the country has changed tremendously since
1972. The Constitution is for the people. So it should meet the needs and
expectations of the people and the requirements of the society. As the
Sixteenth Amendment has facilitated the political executives to control
the Judiciary through the Legislature, it has, of necessity, affected two
basic structures of the Constitution, namely, separation of powers and
independence of the Judiciary. This being the panorama, the Sixteenth
Amendment is subject to judicial review. So the contention of both Mr.
Mahbubey Alam and Mr. Murad Reza that the Sixteenth Amendment is
not judicially reviewable stands jettisoned.

It has been reported by the press that about 70% of the Members of
Parliament in Bangladesh are businessmen. Both Mr. Mahbubey Alam
and Mr. Murad Reza do not dispute this figure. That being so, our
experience shows that they are less interested in Parliamentary debates in
the matter of lawmaking. Consequently now-a-days most of the laws
passed by the Parliament are found to be flawed, defective and of low
standard. Instead of seriously performing their job of lawmaking, the
Members of Parliament have become interested in getting themselves
involved with the process of removal of the Judges of the Supreme Court
on the strength of the Sixteenth Amendment. It is not the job of the
lawmakers to judge the Judges of the Supreme Court of Bangladesh for
their misbehaviour or incapacity. In this respect, the Sixteenth
Amendment has vested the judicial power in the Parliament as argued by
Mr. M. Amir-ul Islam and | also think so.

In the case of Belgaum Gardeners Cooperative Production Supply and
Sale Society Ltd...Vs...State of Karnataka, 1993 Supp (1) SCC 96, it was
observed in paragraph 76:

“76. The principle which emerges from these authorities is that the
Legislature can change the basis on which a decision is given by the
Court and thus change the law in general, which will affect a class
of persons and events at large. It can not, however, set aside an
individual decision inter parties and affect their rights and liabilities
alone. Such an act on the part of the Legislature amounts to
exercising the judicial power of the State and to functioning as an
appellate court or tribunal.”
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In the case of People’s Union For Civil Liberties (PUCL) and
another...Vs...Union of India and another, (2003) 4 SCC 399, it was held
in paragraph 37:

“37. For the purpose of deciding these petitions, the principles
emerging from various decisions rendered by this Court from time
to time can, inter alia, be summarized thus:

—the Legislature can change the basis on which a decision is
rendered by this Court and change the law in general. However,
this power can be exercised subject to constitutional provision,
particularly, legislative competence and if it is violative of
fundamental rights enshrined in Part 1l of the Constitution, such
law would be void as provided under Article 13 of the
Constitution. The Legislature also can not declare any decision of a
court of law to be void or of no effect.”

From the above decisions of the Indian Supreme Court, | am led to hold
that the Legislature can not expressly or impliedly declare the judgment
passed by the Appellate Division in the Fifth Amendment Case to be void
or of no effect pertaining to the condonation of the provisions about the
Chief Justice-led Supreme Judicial Council through the Sixteenth
Amendment. What is of paramount importance is that the judgment of the
Appellate Division in the Fifth Amendment Case, so far as it relates to the
Supreme Judicial Council, was implemented through the Fifteenth
Amendment of the Constitution.

To all its intents and purposes, the Sixteenth Amendment has made the
Members of Parliament the Judges of the Judges of the Supreme Court of
Bangladesh. The usurpation of this judicial power by the Legislature has
contravened the theory of separation of powers among the three organs of
the State.

It is undisputed that the original Article 96 of the Constitution was
supplanted by the Parliament by virtue of its amendatory power under
Article 142 of the Constitution by the Fifteenth Amendment. With
coming into force of the Fifteenth Amendment in 2011, the basic
structure with regard to the independence of the Judiciary got a new
dimension and added significance and stood fortified.

Federalist Paper No. 78 is an essay by Alexander Hamilton. This is
regarded as a foundation text of constitutional interpretation. Of all the
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essays, Federalist Paper No. 78 is the most cited by the Judges of the
United States Supreme Court.

Federalist Paper No. 78 describes the process of judicial review, in which
the Federal Courts review statutes to determine whether they are
consistent with the Constitution and its statutes. It also indicates that
under the Constitution, the Legislature is not the judge of the
constitutionality of its own actions. Rather, it is the responsibility of the
Federal Courts to protect the people by restraining the Legislature from
acting inconsistently with the Constitution:

“If it be said that the legislative bodies are themselves the
constitutional judges of their own powers, and that the construction
they put upon them is conclusive upon the other departments, it may
be answered, that this can not be the natural presumption, where it is
not to be collected from any particular provisions in the Constitution.
It is not otherwise to be supposed, that the Constitution could intend
to enable the representatives of the people to substitute their will to
that of their constituents. It is far more rational to suppose, that the
courts were designed to be an intermediate body between the people
and the legislature, in order, among other things, to keep the latter
within the limits assigned to their authority.”

In “Modern Political Constitutions: An Introduction to the Comparative
Study of their History and Existing Form” by C. F. Strong, it has been
mentioned at page 236:

“But it is not this distinction that the theory of the separation of
powers points. The application of the theory means not only that the
executive shall not be the same body as the legislature but that these
two bodies shall be isolated from each other, so that the one shall not
control the other. Any state which has adopted and maintained this
doctrine in practice in its full force has an executive beyond the
control of the legislature. Such an executive we call non-
parliamentary or fixed. This type of executive still exists in the
United States, whose Constitution has not been altered in this
particular since its inception. But France, which, as we have said,
applied the doctrine in its first Constitutions born of the Revolution,
later adopted the British executive system, and this feature appeared
in the Constitutions of the Third and Fourth Republics, and again,
though greatly modified, in that of the Fifth Republic. The system is
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one in which a cabinet of ministers is dependent for its existence on
the legislature of which it is a part, the members of the executive
being also members of the legislature.”

But in our constitutional scheme, the Prime Minister is the Leader of the
House and the political executives are also Members of Parliament. So in
Bangladesh perspective, the Legislature always tends to be under the
thumb of the Executive.

The Supreme Court of India is widely known for its active and pragmatic
role in maintaining smooth functioning of the constitutional journey of
India against the Executive and/or Legislative transgression. Since its
inception in 1950, the Supreme Court through its various orders,
judgments and advisory opinions, has been vigilant in keeping the
constitutional journey of India on the right track. The judgment in the
case of the Supreme Court Advocates-on-Record-Association and
another...Vs...Union of India [Ninety-Ninth Amendment Case] is a
glaring example in this respect.

The Parliament of India passed the Ninety-Ninth Amendment Act, 2014
which came into force on 13" April, 2015. The Ninety-Ninth Amendment
Act, 2014 empowers the Parliament to make laws for the regulation of the
selection and appointment procedure of Judges in the Supreme Court and
High Courts. In exercising this power, the Parliament passed the National
Judicial Appointments Commission Act, 2014 (NJAC Act, 2014) which
also came into effect on 13" April, 2015. The Ninety-Ninth Amendment
Act, 2014 and the NJAC Act, 2014 form the subject matter of challenge
in the case of the Supreme Court Advocates-on-Record-Association and
another...Vs...Union of India (2015).

The Supreme Court opines that in its attempt to replace the collegium
system, the Parliament first makes some textual changes in Article 124 of
the Constitution by replacing the consultation clause with the Chief
Justice of India by the impugned NJAC. The textual changes may be
noticed as under:

Pre-amendment Post-amendment

124. Establishment and | 124. Establishment and

Constitution of Supreme Court.
—(1) There shall be a Supreme
Court of India consisting of a Chief
Justice of India and, until

Constitution of Supreme Court. —
(1) There shall be a Supreme Court
of India consisting of a Chief
Justice of India and, until
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Parliament by law prescribes a
larger number, of not more than
seven other Judges.

Parliament by law prescribes a
larger number, of not more than
seven other Judges.

2) Every Judge of the Supreme
Court shall be appointed by the
President by warrant under his
hand and seal after consultation
with such of the Judges of the
Supreme Court and of the High
Courts in the States as the
President may deem necessary for
the purpose and shall hold office
until he attains the age of sixty-five
years:

(2) Every Judge of the Supreme
Court shall be appointed by the
President by warrant under his
hand and  seal on the
recommendation of the National
Judicial Appointments
Commission referred to in Article
124A and shall hold office until he
attains the age of sixty-five years:

Provided that in the case of
appointment of a Judge other than
the Chief Justice, the Chief Justice
of India shall always be consulted:

Omitted

Provided further that- (a) a Judge
may, by writing under his hand
addressed to the President, resign
his office;

(b) a Judge may be removed from
his office in the manner provided
in clause (4).

Provided that- (a) a Judge may, by
writing under his hand addressed to
the President, resign his office;

(b) a Judge may be removed from
his office in the manner provided
in clause (4).

Thus it is apparent from the above Table that the Ninety-Ninth
Amendment introduces the NJAC under Article 124A replacing the
collegium system. The Supreme Court of India takes into account the
provisions of newly-inserted Article 124A which deals with the
composition of the NJAC. After examining the provisions in this regard,
the Supreme Court finds that in the six members of the NJAC, the
Judiciary has got only three members. The Supreme Court observes that
the NJAC does not make a proper and adequate representation from the
Judiciary to ensure primacy in the process of appointment and transfer of
Judges in the higher Judiciary. Thereby it makes a striking blow at the
basic structure of the independence of the judiciary. Then the Supreme
Court looks into the inclusion of the Union Minister for Law and Justice
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in the structure of the NJAC. Referring to many scholarly presentations
from different corners of the world on the issue of reciprocity, the
Supreme Court reveals that the inclusion of the Union Minister for Law
and Justice in the NJAC is nothing but a direct involvement of the
executive branch of the Government of India. In the findings of the
Supreme Court, the Government of India frequently becomes a party to
cases before the higher judiciary and the Union Minister being a
representative of the Government of India, appears as party to the cases
pending before the Supreme Court or High Court(s). So a Judge, whose
name will be recommended by the NJAC at the instance of the Union
Minister for Law and Justice, will naturally be lenient to the Government
on the ground that the Judge being the recipient of benefit by the said
Minister is likely to continue to feel obliged to the Government.
Consequently, this Judge will not be in a position to discharge his official
duties and responsibilities properly for being loyal to the Union Minister
for Law and Justice. In another sense, with his inclusion in the structure
of the NJAC, participation of the executive in the selection and
appointment process will increase alarmingly in India, though efforts are
being made to lower down executive participation to zero level across the
globe.

Then the Supreme Court advances to check the constitutionality of the
provisions regarding the inclusion of two eminent members in the
structure of the NJAC and unearths the fact that the NJAC Act, 2014 does
not make clear the eligibility criteria for their inclusion. More
pathetically, the opinion of the Attorney General for India differs with
that of the counsel representing the State of Maharashtra as the former
asserts that they will be persons having no background in law while the
latter argues they will be persons having background in law. In case, they
are chosen from non-law background segment, how it will be possible for
them to insulate inputs in the Judiciary is not clear to the Supreme Court.
More importantly, the NJAC Act, 2014 virtually equips the two eminent
members of the NJAC as this Act provides that a recommendation fails if
any two members of the NJAC do not agree with the name proposed to be
recommended. This veto power in any two members of the NJAC will
adversely impact upon the primacy ingrained in the Judiciary in the
matter of selection and appointment of Judges in the higher Judiciary and
their transfer from one High Court to another. Hence, according to the
Supreme Court, it violates the independence of the Judiciary amounting
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to a breach of the basic structure of the Constitution and therefore the
Supreme Court declares it ultra vires the Constitution.

Under the NJAC Act, 2014, the Secretary to the Government of India is
made the convener of the NJAC and the Supreme Court declares his
inclusion as the convener of the meetings of the NJAC ultra vires and on
the same ground, the Supreme Court also declares the inclusion of the
Union Minister for Law and Justice ultra vires. The Supreme Court
avoids examining every single provision of the NJAC Act, 2014 from
legal perspective on the ground that since the impugned Ninety-Ninth
Amendment of the Constitution becomes unsustainable in law, the NJAC
Act, 2014 which is enacted under the authority of it, is also liable to be
declared a nullity and void. Consequently, the Supreme Court strikes
down the Ninety-Ninth Amendment of the Constitution and the NJAC
Act, 2014 on the ground that the impugned Amendment and the Act are
violative of and contradictory to the concept of independence of the
Judiciary. Then the Supreme Court issues its ruling on the effect of
striking down the impugned Ninety-Ninth Amendment and the NJAC
Act, 2014. The Supreme Court holds that the legal position postulated in
the Koteswar Vittal Kamath...Vs...K. Rangappa Baliga ((1969) 1 SCC
255) is applicable only when a new system substitutes the old one. In the
present case, the Ninety-Ninth Amendment introduces completely a new
system replacing the collegium system in the process of selection and
appointment of Judges in the Supreme Court and High Courts and
transfer of a Judge from one High Court to another. As a consequence,
the original provisions of the Constitution will stand automatically
revived.

Independence of the Judiciary is an inseparable component of the concept
of separation of powers which is one of the most vital components of a
democratic society. However, independence of the Judiciary is a concept
that has no in-built mechanism to remain operative in a country
uninterruptedly; rather is has to face numerous challenges on its way. It is
the Judiciary upon which the duty of upholding its independence rests
through ages. In this respect, selection and appointment of Judges in the
higher Judiciary are a significant factor. It is the fundamental element of
the independence of the Judiciary that its members must be free from fear
or pressure from any quarters in their efforts to discharge their
responsibilities as such. In this context, efforts have been ventured to
make the Judiciary free of executive influence, particularly in the matter
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of selection and appointments. In different countries, mechanisms are
being adopted to lower down executive participation the process of
selection and appointment of Judges to zero level, though their
Constitutions do not specifically provide for strict separation of the
Judiciary from the Executive. In the context of India, though Article 50 of
the Constitution provides for the separation of the Judiciary from the
Executive, the impugned Ninety-Ninth Amendment Act and the NJAC
Act, 2014 through introducing the NJAC replacing the collegium system
of appointment of Judges in the higher Judiciary of India, have widened
the door of executive participation in the matter of selection and
appointment of Judges. This goes against the concept of independence of
the Judiciary. The Supreme Court of India endorses the power of Indian
Parliament to bring any amendment to the Constitution of India, but that
must be ‘by maintaining the attributes of basic structure or separation of
power or independence of judiciary test’.

It will be profitable for me if | quote some of the paragraphs of the
decision dated 16" October, 2015 rendered by the Indian Supreme Court
in the case of the Supreme Court Advocates-on-Record-Association and
another...Vs...Union of India in Writ Petition (Civil) No. 13 of 2015
along with other Writ Petitions which was downloaded from the Internet.
In that case, it was spelt out, inter alia, in paragraph 146:

“146. The scope of judicial review with reference to a constitutional
amendment and/or an ordinary legislation, whether enacted by the
Parliament or a State Legislature, can not vary, so as to adopt
different standards, by taking into consideration the strength of the
Members of the concerned legislature, which had approved and
passed the concerned Bill. If a constitutional amendment breaches
the “core” of the Constitution or destroys its “basic or essential
features” in a manner which was patently unconstitutional, it would
have crossed over forbidden territory. This aspect would undoubtedly
fall within the realm of judicial review. In the above view of the
matter, it is imperative to hold that the impugned constitutional
amendment, as also, the NJAC Act, would be subject to judicial
review on the touchstone of the “basic structure” of the Constitution,
and the parameters laid down by this Court in that behalf, even
though the impugned constitutional amendment may have been
approved and passed unanimously or by an overwhelming majority,
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and notwithstanding the ratification thereof by as many as twenty-
eight State Assemblies.”

It was further spelt out in that case in paragraph 168:

“168. We are of the view that consequent upon the participation of
the Union Minster in charge of Law and Justice, a Judge approved
for appointment with the Minster’s support, may not be able to resist
or repulse a plea of conflict of interest, raised by a litigant, in a
matter when the executive has an adversarial role. In the NJAC, the
Union Minster in charge of Law and Justice would be a party to all
final selections and appointments of Judges to the higher judiciary. It
may be difficult for Judges approved by the NJAC, to resist a plea of
conflict of interest (if such a plea was to be raised, and pressed),
where the political-executive is a party to the lis. The above would
have the inevitable effect of undermining the “independence of the
judiciary”, even where such a plea is repulsed. Therefore, the role
assigned to the political-executive, can at best be limited to a
collaborative participation, excluding any role in the final
determination. Therefore, merely the participation of the Union
Minster in charge of Law and Justice in the final process of selection,
as an ex-officio Member of the NJAC would render the amended
provision of Article 124A(1)(c) as ultra vires the Constitution, as it
impinges on the principles of “independence of judiciary” and
“separation of powers”.

It was also observed in that case in paragraph 243:

“243. It was additionally submitted that it was imperative to exclude
all executive participation in the proceedings of the NJAC for two
reasons. Firstly, the executive was the largest individual litigant, in
matters pending before the higher judiciary, and therefore, can not
have any discretionary role in the process of selection and
appointment of Judges to the higher judiciary (in the manner
expressed in the preceding paragraph). And secondly, the same
would undermine the concepts of “separation of powers” and
“independence of the judiciary”, whereunder the judiciary has to be
shielded from any possible interference, either from the executive or
from the legislature.”
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After making in-depth discussions of the various provisions of the Indian
Constitution, the Indian Supreme Court struck down the Constitution
(Ninety-Ninth  Amendment) Act, 2014 and the National Judicial
Appointments Commission Act, 2014 as being unconstitutional on the
ground of violation of the principles of separation of powers and
independence of the Judiciary, two basic structures of the Constitution
and revived the collegium system of appointment of Judges to the higher
Judiciary of India.

In our jurisdiction, the involvement of the Members of Parliament
including political executives in the removal process of the Judges of the
Supreme Court of Bangladesh on the basis of the Sixteenth Amendment,
to be sure, goes against the concepts of independence of the Judiciary and
separation of powers, though this system is in place in some jurisdictions
of the world.

The submission of Mr. Manzill Murshid that the Sixteenth Amendment
will have far-reaching demoralizing effects on the discharge of the
functions of the Chairman and Members of the Public Service
Commission, Comptroller and Auditor-General, Election Commissioners
as well as the Commissioners of the Anti-Corruption Commission in that
by virtue of this amendment, they will be removed in like manner as a
Judge of the Supreme Court as per Articles 139(2), 129(2), 118(5) of the
Constitution and Section 10(3) of the Anti-Corruption Commission Act,
2004 respectively and the Commissioners of the Anti-Corruption
Commission may not be able to act independently against the allegedly
corrupt Members of Parliament which may eventually frustrate the
purpose of the Anti-Corruption Commission Act and the Comptroller and
Auditor-General may also be self-restrained from acting independently
while auditing the accounts of the Parliament Secretariat can not be
brushed aside at all in view of the prevalent socio-political spectra of the
country.

| am not impressed by the submission of Mr. Manzill Murshid that the
Sixteenth Amendment was enacted mala fide because of declaring the
Contempt of Courts Act, 2013 and an amended provision of the Anti-
Corruption Commission Act, 2004 (purporting to afford protection to the
Government officers) illegal and void and directing the concerned
authority to arrest the accused officers of law-enforcing agencies in a
seven-murder case in Narayanganj by the High Court Division. It is a
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settled proposition of law that the wisdom of the Legislature in making
laws can not be questioned by any Court. So in that view of the matter,
even if there was some factual background leading to the passing of the
Sixteenth Amendment by the Legislature, no ill motive or mala fide
intention can be imputed thereto. In the case of His Holiness
Kesavananda Bharati Sripadagalvaru and others...Vs...State of Kerala
and another, AIR (1973) SC 1461, the Indian Supreme Court held in
paragraph 298:

“298. It 1s, of course, for Parliament to decide whether an
amendment is necessary. The Courts will not be concerned with the
wisdom of the amendment.”

This being the position, the High Court Division can not hold that the
Sixteenth Amendment was passed by the Parliament with mala fide
intention.

| have already discussed that independence of the Judiciary is one of the
basic structures of the Constitution and security of tenure of Judges is one
of the ‘core’ characteristics of that independence. It can, therefore, be
held that Article 96 containing provisions for removal of the Judges of the
Supreme Court of Bangladesh being an integral part of the independence
of the Judiciary as incorporated in the Constitution by the Fifteenth
Amendment is not amendable under Article 7B. To put it differently, the
Sixteenth Amendment is hit by Article 7B of the Constitution as it has
affected the independence of the Judiciary.

The independence of the Judges of the Supreme Court of Bangladesh has
been guaranteed by Article 94(4) of the Constitution. My discussions
about the impairment of the independence of the Judiciary by the
Sixteenth Amendment lead me to hold that the Sixteenth Amendment is
violative of that Article [Article 94(4)].

It is admitted on all hands that the Judiciary thrives upon the confidence
of the people. As the confidence of the people in the Judiciary has been
shaken because of impairment of its independence by the Sixteenth
Amendment, the public interest will take a backseat and the people will
suffer. If the Judiciary fails in this regard, the constitutional order may
crumble to pieces. The Commonwealth Latimer House Principles, 2003
about the removal mechanism of Judges, to my way of thinking, are best
exemplified by the Chief Justice-led Supreme Judicial Council as
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incorporated in Article 96 by the Fifteenth Amendment of the
Constitution.

It is a correct submission on the part of Mr. Mahbubey Alam and Mr.
Murad Reza that there is a presumption of constitutionality in favour of
the Sixteenth Amendment. But that presumption of constitutionality, in
my opinion, has been rebutted to the satisfaction of this Court as is
apparent from the foregoing discussions.

From the discussions made above and in the facts and circumstances of
the case, | have no hesitation in holding that the Sixteenth Amendment is
a colourable legislation and is violative of separation of powers among
the 3(three) organs of the State, namely, the Executive, the Legislature
and the Judiciary and independence of the Judiciary as guaranteed by
Acrticles 94(4) and 147(2), two basic structures of the Constitution and the
same are also hit by Article 7B of the Constitution. So | find merit in the
Rule. The Rule, therefore, succeeds.

Accordingly, the Rule is made absolute without any order as to costs. It is
hereby declared that the Constitution (Sixteenth Amendment) Act, 2014
(Act No. 13 of 2014) (Annexure-°A’ to the Writ Petition) is colourable,
void and ultra vires the Constitution of the People’s Republic of
Bangladesh.

However, as per Article 103(2)(a) of the Constitution, we certify that the
case involves a substantial question of law as to the interpretation of the
Constitution.
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Aristotle @3 ste TRYN =51 “The way of life the state has chosen for
itself.”
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Thomas Paine g3 D.C. Tocquevilla @3 wte, “Constitution means
the agrregate of only those written principle which regulate the
administration of the state. In the sence that, if the constitution cannot be
produce in the possible document it cannot be said to be constitution at
all a written documents which defines basic rights of the Governed and
the limitation of the government. A document which contained “those”
rules which provides the frame work for government.”

Lord Bryee @3 wts, “Constitution is the aggregate of laws and
customs under which the life of the state goes on.”

K.C. Wheare, Hood Phillips @3z Gilthrist sisR«iats e “The
term “constitution” is used to denote all written and unwritten principal
regulating the administration of state.”

Professor K.C. Wheare JR4iacs 3fat a9 @3 ©id- “The whole
system of government of a country, the collection of rule which
established and regulate or governed the government.”

C.F. Strongs @3 S, “A constitution may be said to be a collection
of principle according to which the powers of the government, the rights
of the governed and relation between the two are adjusted.”

s SE Qe O “AfRgE, MRTE 2T ¢ AeAifos AT qoTH
g (9 7T I A,

“TfR T ke I ke FeerE Sige TNE A1
Ficq O] [F4179 FE G NAE 6 WPres W TNE
e e,

T3 (@@ (@ @ o Constitutional History of Bangladesh 3%-«3

Preface @ 5@« 1507 e @,
“ A constitution can be written or unwritten, is a fundamental
document: an act of the people not only of the government; a
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device of limiting the power of the government; a device to
develop and reinforce democratice process; a device of
effective implementation of Rule of Law; a social contract
between the government, society and ordinary citizens; and
has effective means of ‘checks and balances’ and ‘separation
of powers’; and should grow with a growing nation
amending to suit people’s needs in changing society to
achieve political stability and to increase efficiency in public
service to bring happiness, prosperity and dignity to people’s
lives.”

e Preface 93 o wieel fofq siefiaia G ARy gerzeas 3fszm wiwies

@ M 69 @,

“Finally, reshaping the theme- ‘Constitution with its
History’ by Late Barister S A Siddique, | would add,
‘constitution with its history is the prime legal guide of
a nation. A nation without the knowledge of its own
Constitution is like a ship without a profiler and that is
bound to be lost in the currents and cross currents of
the judicial cyclone. The Constitution of Bangladesh,
with background history, supported by comments on
contemporary political crisis and leading case-laws,
will hopefully act as an educator to the law students, a
trainer to the practicing lawyers, an inspirer to the
professionals, a guide to the citizens in general and a
generator of self-confidence in general for all people of
all walks of lives.”

WY GAR TR e EfozpT =6 @i wifen o wizare Ao
AL @2 AL I 26T N TG qE = @B @R AR (@I @0 720
BTG AL 2108 TG T R 302 91 (& O @ ol SO A
e e T 703 1 Te 2fogptT AFwHce W9 71 w63 AR G T4
TR | SR AR FIATS! TN @R G GRS ez BN s gkl
A0S AN 4, o @3 ALIGNT FLR AGFSIT AN FACS A = 9 T4
(SRS AT A “AfDE= e o e sfaeaw =)

OFT @R AT G AR TR Wg Mg AN o2 adEfes @R
NI (I [ Ta T T, O (@K IR FHIE T O 295 o
FE, T AR Taolel G3 S SR gfswem e gfts &7 affelt o o=
FLRLI ZelFaRICe] TR ST AGAOF T GFCGR AN A A FC |

A WRRYNE weielReel 0O TE @R @7 Iy ResEd FAre =
FRILA R =JZ1o[ AeiAfes, Sfafes a3 Tfes 2fozm el ewgeyel | e
wifs ArMa RS THRel IR RPCa AT T SPICR O OF SIES IR SAMICAF F&AT
IS SAPICR



116

AT Trwolel FIRTo! T2 Sfers 23| Trel Yfea e Afsxfore e
«F T AT TS FIATS! (ATACR | A G T FOLTHAT TR A A
@ ARl wom Yfea T S Fa IR i S| FeAR| G
ST JAHCS FCA SR WY FidiqorR AR Fidiqor 7 gzt wiwre 73,
AT I YR TRF L7 FACO B | OCI2 AT o (0oeiF LI Tl A |
TR o1 (roaics i SR e Face 74 2ad  fofi sfRdicas w1 1yl Face
BINIE
T3 el PO, QITCCeIRs R I [pmelfe ao @ wifers o1 (Y [@eife
(9ZBHTE) 200k 2T @Ub-CS TR A4 [ERS @, {7, ¥, 4P 26 I @,
“8¢¢1 TAFT IAC STENST 22CcC [AFEANIS For
CeIe 2330Rs
31 T TZ2eT @y (heirloom) 22 ez
Hered g ¢ 37T AP ¥ [or T &8 FJfE
IRANCR) TR HEGH o IO (I
AGICT STIT [T TeZ) AT & T LT
AITCF TS 23057 FeTHNT FIHTOIT G 2T
& ;7376 [A3I1=eeT ©1RITs 712 TATOIR TN 3300
T TP GCNTIT G W 8 T
YT oONCP [FeI5H T2 200 22/ (eIt
278)

88 TR fofq =8 o= @, “.......... A smifesiat wiesiem T
I Y 8 SIBTTR AT (Sprit) Tof 96 O (I FRLM, (@I AZAZ (AT
A5 sftal wfufde ARies =g 911
ST A AT A I AR (A G AL AL et RoTed
s(f¥foe) {u8 fE.«a. . (af¥), FPl-w8o} M= 24w [ERATS Jram TR T
LT 9T FLILIT AR 20 TIIF T @ S FCF A0 W,
“1160. It should have to be remembered that
the judiciary is not in a position to provide
solutions to each and every problem of the
state. The problem of the day which is a
burning issue has to be solved by the
politicians by using their  solemn
responsibility and ethos, and not by egoism.
The problem is so massive that it can be
solved on taking into consideration the
historical ~ background  of  achieving
liberation, democracy and the Constitution.
They should not forget the past history that
whenever crisis comes, their strength both
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moral and physical have been generated by
the mass people. While discussing on the
characteristics of the Indian Constitution,
Jennings stated “All _Constitutions are the
heirs of the past as well as the testators of
the future.” In this context, Rowland, J of the
Federal Court in Benoarilal Sharma, 1943
FCR96 observed, “I do not see why
historical facts should be excluded from the
purview. Such topics as the history of
legislation and the facts which give rise to
the enactment may usefully be employed to
interpret the meaning of the statute, though
they do not afford conclusive argument.”
Accordingly, for  understanding the
constitutional law of a country, one must
have to refer to the laws and the principles
that exist outside the Constitution, he must
acquaint with the historical background and
also require to make a brief review of the
Constitutional set-up in the preceding
periods. Such historical account would not
only enable us to lay the lessons of the past
before the future, but to see the remarkable
achievement of the Constitution against its
historical background.....

1178. The moot questions involved in this
appeal are to considered in the light of the
above historical background, whether the
impugned judgment conflicts the basic
feature of the Constitution or in the
alternative, such amendment was made
against the spirit of the Constitution and the
constitutional convention. If the answer is in
positive it is our duty to express opinion as
to how and why it is unconstitutional. The
Court has a special responsibility to ensure
that the Constitution works in practice.

1179. The Proclamation of Independence
reflected the true feelings and emotions of
the people. The people took arms against the
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Pakistani rulers for liberation of the country
against exploitation. This has been reflected
in the beginning of the Proclamation that
there was ‘“free elections” to elect
representatives for the purpose of framing
the Constitution but the Pakistani authority
declared an unjust and treacherous war, and
Sheikh Mujibur Rahman, the undisputed
leader in due fulfillment of the legitimate
right of self determination of the people
declared independence and urged the people
to defend the honour and integrity of
Bangladesh. It was also pointed out in
unequivocal terms that the will of the people
is supreme and the independence was
declared to ensure the people of Bangladesh
to present a modern democratic country
where equality, human dignity and social
justice will be served.

1180. The following day of Sheikh Mujibur
Rahman’s return  from Pakistani
incarceration the provisional Constitutional
Order, 1972 was issued on 11" January,
1972. The President of the Republic having
realised the mischief committed by the
Constituent Assembly of Pakistan after
independence in 1947 that it failed to frame
a Constitution because of conflicting
interests, ideologies, and power struggle, did
not waste a single moment and declared that
the Parliamentary form of Government
would be the basis for running the country.
Though he was sworn in as the President of
the newly born country immediate after his
return, again he was sworn in as Prime
Minister although the Constitution was not
framed and transacted the business of the
Government in a Parliamentary form in all
practical purposes during the interim period.
He constituted the Constituent Assembly
with the members of National and East
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Pakistan Provisional Assemblies who were
elected by the people of East Pakistan in
December, 1970 for drafting a Constitution.
The Constituent Assembly thereupon within
a short period adopted a Constitution on 16™
December, 1972. The preamble of the
Constitution reads:

“We, the people of Bangladesh having
proclaimed our Independence on the 26%
day of March, 1971 and, through a historic
struggle for national liberation, established
the independent, sovereign  People’s
Republic of Bangladesh.;

Pleading that the high ideals of nationalism,
socialism, democracy and secularism, which
inspired our heroic people to dedicate
themselves to, and our brave martyrs to
sacrifice their lives in, the national
liberation struggle, shall be the fundamental
principles of the Constitution;

Further pleading that it shall be a
fundamental aim of the State to realise
through the democratic process a socialist
society, free from exploitation-a society in
which the rule of law, fundamental human
rights and freedom, equality and justice,
political, economic and social, will be
secured for all citizens;

Affirming that it is our sacred duty to
safeguard, protect and defend this
Constitution and to maintain its supremacy
as the embodiment of the will of the people
of Bangladesh so that we may prosper in
freedom and may make our full contribution
towards international peace and co-
operation in keeping with the progressive
aspirations of mankind;

In our Constituent Assembly, the eighteenth
day of Kartick, 1379 BS, corresponding to
the fourth day of November, 1972 AD, do
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hereby adopt, enact and give to ourselves
this Constitution.

1181. The preamble starts with the
expression ‘we’ the people of Bangladesh.
The independence of Bangladesh was
achieved not as a course but it was achieved
by the people through a historic struggle for
national liberation. The  Constituent
Assembly pledged that the fundamental aim
of the state should be realized through
‘democratic process’ free from exploitation
a society in which the rule of law,
fundamental human rights and freedom,
equality and justice, political, economic and
social, will be secured for all citizens. The
supremacy of the Constitution was declared.
The framers of the Constitution describe the
qualitative aspects of the polity the
Constitution is designed to achieve. In this
situation, the preamble of the Constitution
and in its role cannot be relegated to the
position of the preamble of a statute.

1182. This preamble is different from other
Constitutions of the globe which reflected
the philosophy, aims and objectives of the
Constitution and describes the qualitative
aspects of the Constitution as designed to
achieve. the preamble declares in clear
terms that all powers in the Republic belong
to the people. It emphatically declares to
constitute a sovereign Peoples Republic in
which democracy with equality of status and
of opportunity of all citizens in all spheres of
life be ensured. Their exercise on behalf of
the people shall be effected only under and
by the authority of the Constitution. This
preamble  speaks of  representative
democracy, rule of law and the supremacy of
the Constitution. The beginning of the
expressions ‘we the people’ means the
machineries and the apparatus of the
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Republic, that 1is, the Executive, the
Legislature, the Judiciary including the
President and the Cabinet, the disciplinary
forces including the army are subservient to
the will of the people. They are answerable
to the people for every action taken. If this
preamble is read along with Articles 7 and
11, provisions of Parts IlI, IV, V and VI,
there is no denying the fact that the
sovereignty of the people, the four ideals,
such as, nationalism, socialism, democracy
and secularism which inspired the martyrs to
sacrifice their lives, the will of the people,
the rule of law, the fundamental rights of the
citizens and the parliamentary form of
Government are the main pillars of the
Constitution. The will of the people is to be
expressed through their elected
representatives in the administration at all
levels.

1183. Thus, our preamble contains the clue
to the fundamentals of the Constitution and
the basic _constituent of our Constitution is
the administration of the Republic through
their _elected representatives. These two
integral parts of the Constitution form a
basic element which must be preserved and
cannot be altered. The Parliament has
power to amend the Constitution but such
power is subject to certain limitation which
is apparent from a reading of the preamble.
The broad contours of the basic elements
and fundamental features of the Constitution
are delineated in the preamble. ”. (we#z=3!
&78)
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“THE PROVISIOAL CONSTITUTION
OF BANGLADESH ORDER 1972
reads as follows;

WHEREAS by the proclamation of Independence Order, dated the 10™ April, 1971
provisional arrangements were made for the government of the People’s Republic of
Bangladesh.

AND WHEREAS by he said proclamation the President is invested with all executive and
legislative authority and the power to appoint a Prime Minister;

AND WHEREAS the unjust and treacherous war as referred to in the said Proclamation has
now ended;

AND WHEREAS it is the manifest aspiration of the people of Bangladesh that a
parliamentary democracy shall function in Bangladesh;

AND WHEREAS in pursuance of the said objective it is necessary immediately to make
certain provisions in that behalf.

Now THEREFORE in pursuance of the Proclamation of Independence Order, dated the 10"
April, 1971 and all other powers enabling him in that behalf the President is pleased to make
and promulgate the following Order;

(1) This order may be called the Provisional Constitution of Bangladesh Order, 1972.

(2) It extends to the whole of Bangladesh

(3) It shall come into force at once

(4) Definition:

“Constituent Assembly” referred to in this Order means the body comprising of the
elected representatives of the people of Bangladesh returned to the N.A. and P.A.
seats in the elections held in December, 1970, January, 1971 and March, 1971 not
otherwise disqualified by or under any law.

(5) There shall be a Cabinet of Ministers, with Prime Minister at the head

(6) The President shall in exercise of all his functions act in accordance with the advice
of the Prime Minister.

(7) The President shall commission as Prime Minster a member of the Constituent
Assemble. Who commands the confidence of the majority of the members of the
Constituent Assembly. All other Ministers, Ministers of State and Deputy Ministers
shall be appoint by the President on the advice of the Prime Minister.

(8) In the event of a vacancy occurring in the Office of the President at any time prior to
the framing of the Constitution by the Constituent Assembly, the Cabinet shall
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appoint as President a citizen of Bangladesh who will hold the office of President
until another President enters upon the office in accordance with the Constitution as
framed by the Constituent Assembly.

(9) There shall be a High Court of Bangladesh consisting of a Chief Justice and so many
other Judges as may be appointed from time to time.

(10) The Chief Justice of the High Court of Bangladesh shall administer an oath
of office to the President shall administer an oath of office to the Prime Minister,
other Ministers, Ministers of State and Deputy Ministers. The form of the oath shall
be as prescribed by the Cabinet.

Dated this eleventh day of January, One thousand nine hundred and seventy two,
being the twenty sixth day of Poush, One thousand three hundred and seventy eight.

DACCA SHEIKH MUJIBUR RAHMAN
The 11" January, 1972 President of the People’s Republic of Bangladesh.”

297 JIETCHR & QFT5 RN *PTOF 671K Sl S5 IEI 30 T
R ABAS “FeEmm sfetoifiam s (The Constitutent Assembly

Order of Bangladesh) =ifs ¥z, 2t fcy T =13
“THE CONSTITUENT ASSEMBLY OF BANGLADESH
ORDER, 1972
MINISTRY OF LAW AND PARLIAMENTARY AFFAIRS
(Law Division)
NOTIFICATION

No. 272-Pub-23" March, 1972- The following Order made by the President, on the
advice of the Prime Minister, of the People’s Republic of Bangladesh on the 22" March,
1972, is hereby published for general information:-

The CONSTITUENT ASSEMBLY OF BANGLADESH
ORDER, 1972
(President’s Order No. 22 of 1972)

WHEREAS it is necessary to make provisions for the functioning of the Constituent
Assembly constituted by the Proclamation of Independence;

NOW, THEREFORE, in pursuance of the Proclamation of Independence of
Bangladesh, read with the Provisional Constitution of Bangladesh Order, 1972, and in
exercise of all powers enabling him in that behalf, the President is pleased to made the
following Order:-

1. (1) This Order may be called the Constituent Assembly of Bangladesh Order

1972.

(2) It extends to the whole of Bangladesh.

(3) It shall come into force at once and shall be deemed to have come into force
on the 26" day of March, 1972.

2. This Order shall have effect notwithstanding anything to the contrary contained

in any other law for the time being in force.

3. Inthis Order, unless there is anything repugnant in the subject or context,-

(i) “Assembly” means the Constituent Assembly of Bangladesh,

(i) “Member” means the member of the Assembly,

(iii) “President” means the President of the People’s Republic of Bangladesh;
(iv) “Republic” means the People’s Republic of Bangladesh, and
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(v) “Speaker” means the Speaker of the Assembly and includes any person for
the time being acting as the Speaker.

The Constituent Assembly of Bangladesh shall consist of the elected

representatives of the people of Bangladesh returned to the N.E. and P.E. Seats in

the elections held on different dates between the seventh day of December, One
thousand nine hundred and seventy and the first day of March, One thousand
nine hundred and seventy-one (both days inclusive) who are not disqualified by
or under any law.

Where a seat in the Assembly fell vacant before the commenement of this Order

or falls vacant subsequent to this Order, an election to fill the vacancy shall be

held in accordance with the law for the time being in force.

(1) Except as provided in this Article, a person is qualified to be elected as, and

to be, a member of the Assembly if-

(a) his name appears in the electoral roll for any electoral unit in Bangladesh;

(b) he is not less than twenty-five years of age;

(2) A persn is disqualified from being elected as, and from being, a member of the

Assembly if-

(a) he holds an office of profit in the service of Bangladesh, other than an office

which is not a whole —time office or one which is declared by law not to

disqualify its holder;

(b) he is of unsound mind and stands so declared by a competent Court;

(c) he is an undischarged insolvent;

(d) he is not a citizen of Bangladesh, or has acquired the citizenship of a foreign

State or has affirmed or acknowledged allegiance to a foreign state;

(e) he has been on conviction for any offence, involving moral turpitude,

sentenced after the 11" day of January, 1972, to transportation for any term or to

imprisonment for a term of not less than two years or for any term under the

Bangladesh Collaborators (Special Tribunals) Order, 1972, unless a period of

five years has elapsed his release;

(f) he, whether by himself or by any person or body of person in trust for him or

for his benefit or on his account or as a member of a Hindu undivided family, has

any share or interest in a contract, not being a contract between a co-operative
society and Government for the supply of goods to, or for the execution of any
contract or the performance of any service undertaken by Government:

Provided that the disqualification under sub-clause (f) shall not apply to a

person-

(i) where the share or interest in the contract devolves on him by inheritance or
succession or as a legatee, executor or administrator until the expiration
of six months after it has so developed on him or such longer period as
the President may, in any particular case, allow; or

(if) where the contract has been entered into by or on behalf of a public company
as defined in the Companies Act, 1913 (VII of 1913), of which he is a
share-holder but is neither a director holding an office of profit under the
company nor a managing agent; or

(iii) where he is a member of a Hindu undivided family and the contract has been
entered into by any other member of that family in the course of carrying
on a separate business in which he has no share or interest;

(9) he is otherwise disqualified from being a member by or under any law passed

after the 11" day of January 1972.
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(3) If any question arises whether a member of the Assembly has, after his
election, become disqualified from being a member of the Assembly, the question
shall be referred to the Chief Election Commissioner and, if the Chief Election
Commissioner is of the opinion that the member has become disqualified, the
member shall cease to be member.

7. The Assembly shall frame a Constitution for the Republic.

8. A member of the Assembly may resign his seat by notice in writing under his hand
addressed to the Speaker.

9. If a member of the Assembly is absent from the Assembly, without leave of the
Assembly, for sixty consecutive sitting days his seat shall become vacant.

10. (1) A member of the Assembly, shall, before taking seat make and subscribe,
before a person presiding at a meeting of the Assembly or before a person nominated by the
Speaker, an oath or affirmation in the following form, namely:-

17 AT do solemnly swear (or affirm) that I will bear true
faith and allegiance to the People’s Republic of Bangladesh and that
| will faithfully discharge the duty upon which I am about to enter.”

(2) If a member fails to make and subscribe an oath in accordance with clause (1)
within the period of seven days from the date of the first meeting of the Assembly, his seat
shall become vacant;

Provided that the Assembly may, before the expiration of the said period, for good
cause shown, extend the period.

11. The President may, on the advice of the Prime Minister summon, prorogue or
dissolve the Assembly and shall, when summoning the Assembly, fix the time and place of the
meeting.

Provided that nothing in this clause shall be construed as preventing the President
from summoning the Assembly on the ground that all the seats of the members have not been
filled.

12. (1) The Assembly shall, as soon as may be, choose two of its members to be
respectively the Speaker and Deputy Speaker thereof and shall so often as the office of the
Speaker or Deputy Speaker becomes vacant, choose another member to be the Speaker or, as
the case may be, Deputy Speaker.

(2) Until the Speaker and Deputy Speaker are chosen, a member nominated by the
President shall preside at the meeting of the Assembly and perform the function of Speaker.

(3) Where the office of the Speaker is vacant, the Deputy Speaker, or if the office of
the Deputy is also vacant, such member as may be determined by the Rules of Procedure of
the Assembly shall perform the functions of the Speaker.

(4) Where the Speaker is unable to perform the function of his office due to illness or
any other cause, the Deputy Speaker shall act as Speaker, and if the Deputy Speaker is also
unable to act as Speaker due to illness or any other cause, such member as may be
determined by the Rules of Procedure of the Assembly shall perform the functions of the
Speaker.

(5) During the absence of the Speaker from any meeting of the Assembly, the Deputy
Speaker or, if the Deputy Speaker is also absent, such member as may be determined by the
Rules of Procedure of the Assembly shall perform the functions of the Speaker.

13.(1) At any sitting of the Assembly, while any resolution for the removal of the
Speaker from his office is under consideration, the Speaker, or while any resolution for the
removal of the Deputy Speaker from his office is under consideration, the Deputy Speaker,
shall not, though he is present, preside, and the provisions of clause (5) of Article 12 shall
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apply in relation to every such sitting as they apply in relation to a sitting from which the
Speaker, or as the case may be, the Deputy Speaker, is absent.

(2) The Speaker shall have the right to speak in and otherwise to take part in the
proceedings of the Assembly whiles any resolution for his removal from office is under
consideration in the Assembly and shall be entitled to vote only as a member.

14. A member holding the office of Speaker or Deputy Speaker shall cease to hold
that office-

(a) if he ceases to be a member of the Assembly;

(b) if he resigns his office by writing under his hand addressed to the President; or

(c) if a resolution expressing want of confidence in him is moved in the Assembly
after not less than fourteen days notice of the intention to move it and passed by a majority of
the total number of the Assembly;

15. (1) The procedure of the Assembly shall be regulated by the Rules of procedure
made by the Assembly.

(2) Until such rules are framed the procedure of the Assembly shall be regulated by
the Rules of Procedure made by the President.

(3) Subject to the provision of clause(c) of Article 14 a decision in the Assembly shall
be taken by a majority of the members present and voting, but the decision relating to the
making of the Constitution shall be taken by a majority of the total number of members of the
Assembly; and the person presiding shall not vote except when there is an enquality of votes,
in which case he shall have and exercise a casting vote.

(4) The Assembly shall have power to act, notwithstanding any vacancy in the
membership thereof, and any proceedings in the Assembly shall not be invalid only for the
reason that some person who was not entitled to do so, sat or voted or otherwise took part in
the proceedings.

(5) If at any time during a meeting of the Assembly the attention of the person
presiding is drawn to the fact that less than one hundred members are present, it shall be the
duty of the person presiding either to adjourn the Assembly, or to suspend the meeting until at
least one hundred members are present.

16. (1) The validity of any proceedings in the Constituent Assembly shall not be
gustioned in any Court.

(2) An officer or member of the Constituent Assembly in whom powers are vested for
the regulation of procedure, the conduct of business or the maintenance of order in the
Assembly shall not, in relation to the exercise by him of any of those power, be subject to the
jurisdiction of any Court.

(3) A member of, or a person entitled to speak in, the Constituent Assembly shall not
be liable to any proceedings in any Court in respect of anything said by him, or any vote
given by him, in the Assembly or in any committee of the Assembly.

(4) A person shall not be liable to any proceedings in any Court in respect of the
publication by or under the authority of the Constituent Assembly of any report, paper, vote
or proceedings.

(5) No process issued by a Court or other authority shall, except with the leave of the
Speaker of the Constituent Assembly, be served or exceuted within the precincts of the place
where a meeting of Constituent Assembly is being held.

(6) If a member is arrested or detained on any criminal charge other than a charge
under the Bangladesh Collaborators (Special Tribunals) Order, 1972, and the Court before
which any such case is pending against such member is duly informed by the member that he
has been summoned to attend any session of the Constituent Assembly or any Committee
thereof, such Court shall, if the charge against such member relates to a bailable offence,
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release such member on his personal recognisance in sufficient time to enable him to attend
the session of the Assembly or a meeting of any Committee thereof, as the case may be:

"Provided that the provisions of this section shall not be construed as exempting any
such member from attending such Court on the day or days which the Court may in usual
course fix for the trial of the case against such member.

(7) No member shall be required to appear in person in any Civil or Revenue Court,
or before any Election Tribunal, during a session, and for a period of fourteen days before
and fourteen days after session.

(8) Notwithstanding anything to the contrary contained in any law for the time being
in force, no Civil or Revenue Court, and no Election Tribunal shall proceed, duing a session
and for a period of fourteen days before and fourteen days after the session, with any matter
before it in which a Member is  a party.

(9) Subject to this Article, the privileges of the Assembly, the committees and
members thereof, may be determined by the Assembly.

17. The Speaker, the Deputy Speaker and other members shall be entitled to receive
such salaries and allowances as may, from time to time, be determined by the Assembly by
law and until provision in this respect is so made, as the president may, by order, prescribe.

DACCA, A.S. CHOWDHURY
The 22" March, 1972. President of the
People’s Republic of Bangladesh.

F.K.M.A. MUNIM.
Secretary”

el Fea TRL A FTCHF (@ 08 & oy R [ e S
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“The Names of the Committee Members are:

Syed Nazrul Islam

Mr. Tajuddin Ahmed

Khandaker Mostag Ahmed

Mr. A.H.M. Kamruzzaman

Mr. M Abdur Rahim (PE-29, Dinajpur)
Mr. Abdur Rouf

Mr. Md. Lutfor Rahman

Mr. Abdul Momen Talukder

Prof. Abu Sayeed

10. Mr. Md. Boitullah

11. Mr. Amirul Islam

12. Mr. Badal Rashid, Bar-at-Law

13. Khandaker Abdul Hafiz

14. Mr. Md. Nurul Islam Monju

15. Mr. Saukat Ali Khan

16. Mr. Md. Humayun Khalid

17. Mr. Asaduzzaman Khan

18. Mr. A.K. Mosarraf Hossain Akhand.
19. Mr. Abdul Momin

20. Mr. Shamsuddin Mollah

©CoNO~WNE
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21. Sheikh Abdur Rahman

22. Mr. Fakir Shahabuddin Ahmed
23. Mr. Abdul Muntakin Chowdhury
24. Prof. Md. Khorshed Alam

25. Mr. Serajul Hug

26. Dewan Abdur Abbas

27. Hafez Habibur Rahman

28. Mr. Mohammad Abdur Rashid
29. Sree Suranjit Sen Gupta

30. Mr. Nurul Islam Chowdhury
31. Mr. Mohammad Khalid

32. Mrs. Razia Banu

33. Dr. Khitish Chandra Mondal

34. Dr. Kamal Hossain (Chairman of the Comittee) ”

Q TR ZPTC AT (M3 S &% FR’e ‘e RS ¢ owfe” 32
@A FIE olesifzam’ AEs =5 e Tgo =3

“ “aafgm wer 359" 1 Constituent Assembly of Bangladesh Order, 1972 (3592
HeeTq TGO er T¥F %) FH NVNFIAT A%, GRS, FAATL SRS, AT, T 92,
G- BTN, PRI @ (G5 ~NFIT 57 @ OITwd TNE Gy [940, T @ (G5 w7 [T
W VAT (IR AT, PR 977, 19T e CAqe T6IT G R -
TR, VAN RO AR £9f© [ [9417 F47 Z1
kil (A Rl i

NYARGICHT T AT T VAR ST, 35 9-47 941715 ey €5 73] Zes-

4. The Constituent Assembly of Bangladesh shall consist of the elected
representatives of the people of Bangladesh returned to the N.E. and P.E. seats in the
elections held on different dates between the seventh day of December, one thousand nine
hundred and seventy and the first day of March, one thousand nine hundred and seventy-one
(both days inclusive) who are not disqualified by or under any law.’

T2 3590 METH fTHT T 9 O CACF 359 FTET W T 3 O3 A7 FNew [fewy enfacet
(CoF ©IfF4 SB9F ) 47,3 972 14,2 Qe [F16© Smefoliteas Jer I (e ST Fh T SET qaT
SR CRNTC T [ O [ AT A g

9 GEFore GrElle FAET Ve TN (NG 8s [5G A5 AI© 2T G Ve
«7,Z (National East) @ /7,2 (Provincial East) wias 74y f2a7 32 Sud 43¢ @oo/ s 15 47,3,
SPTCT Wiy Q5 T Raeis Gy Teafwe 26 woo 5 4,3, QT aifelae So 5 @ SiRens ey
FAF 257/ PG & So 15 19,3, qPwe GHE T Joe (43757 qiPe R/ G WENfore GRS FAET Ic4
7’15 Gofadisa e aqde 27
FA15e oo eagT

ST G & [ Sws 5 97, T @A o Svq 5 wpie o @ 93 efs wgaer
CHNVGT ST Gears P IR/ AT F 15 G Gpfoce AT cwonartoe M (FAfer) @97 ae
N 972 T QT GFG 77 N S TS P 9,3, FATETAT o WG o b, A I,
TP G A5 M5, SIS GEANTH ST (A -Z- 3R S5, CwATe ] S5 6 FOw e
q 17 w1 a1e P
VAATICT 2 T

FIRET IARIT SICH=, 3592 G AVAGIAT A G (G PP WO 9419 7] &1
& 57 [FICTT I (J F] {417 FEPG T (G HG 23, (T80 [y Gogrdl 1 3emls-
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(3) SO FGCGTP A7 436 (FIce] e AFI% T BEFNF (7 ZCq L, ©Cq
AGLG FATHAE AT 7 2, [ P AT [ JeeE A2 G AN Ty
QG SN N T T P ZCT 4 [G4179/5 ST T 7/
(3) I TG AT ANFE A @ [ [ @ WAARG 9279 PR [q)
el 1787 2 ey S FHCT AVATIAT T S AT T/
() VAT ST (TICE TSACHT I (P! T %1909 92T 9 T AT
OIF T %9y 20 ) O0q & e oy GAYE PR we 20e 29T 492
TR JCICS AT
G7,Z @ [4,Z Q7 [0 TGRS o4 3 G T SO ACCTE A% AT PRI, ¢ T Ty
WZA TS THET Jo 299 H2 T 26T 72 R G FAIY [} AE HE @Sy s FRIT AT
26T J1 APIT ST 26 Ao/
w77 @3> wrgv Bangladesh Constituent Assembly Members (Cessation of Membership)
Order, 1972 37 797537 STHocas F7 % % L3 10 K47 F51 371 4 QZCTq I [951775 [2e7s-

“If any person who is a Member of the Constituent Assembly on the basis of
an election in which he was a candidate on the basis of his having been nominated and
granted a ticket by a political party;

Q) resigns from it; or

(i) is expelled by such political party;

he shall cease to be a member of the Constituent Assembly for the unexpired

period of his term as such member.”

RIS (I FIEA O TeeTH KA AT A JSw VAANTIAT T o JGIT AT A7 f
7T (R TSI TR J] IREC T O Je GRIE (NHICH G [Sf ST AAFICHT A QP /71507
FCAITITAIAPIAN FGCAOF 77 (Rl TRP RGN § WZCVd 9415 AR V7RI 8 € AR HHH- 77
7 2 A7

VATICHT & G T G SaTFICE et @I Seat Jeq7e POl 9V U (I (303
G, 359%) CAF 9T T T (3¢Z TTHT 359%) RS FHF AIAGIAT LU NFT T A7 LT @
oAy [ower A7 JERY FCR/ G BTG FACUH & GPCH FAFOIT Gy W0 K1 TAET W Y
2% FHCO AFT [ O [of 7% H2evq FNF AT A GG AAEIT O 9% ST T
VYA 7] GRICTIT 7RG JNGeF 700 7@ T3/ g 97791 qKea=7 & 26T e fofd Srara
PCFT NANRICHT O ST AT ST RAT AT e RAE GECq G AIARIAT
3G SR e, FT AT T 3G, IR FAEF F #1917 92T T4, JoEFYI Jefe FACY TN
T AR IS 8 5 CPTT o8y wulF T YU ZeF G I FIRCTT T AVAGICT 800 T A
fecer)
2 ST e

VAT ST 3592 IF ¢ TR K417 27T (3T~

‘5. Where a seat in the Assembly fell vacant before the commencement of this

Order or falls vacant subsequent to this Order, an election to fill the vacancy

shall be held in accordance with the law for the time being in force.’

RIS AT (BT ST G ST JTCCAT T 7 T KR [T G S € A7

*/5l] 20T & QT J) SIFTTIZ AT G S5 I TR 157 e T

VINTTT T, 3593 TENST T R T T5, 3593 Y HNE T 72 A7 TFA T (NTSTE
SIS ) 9FL [77 Z9© G2 0 ¥ FE 359 T et HFIe q97 5 51T The Bangladesh
Election Commission Order, 1972 (P.O. No. 25 of 1972) @37 ez <15+ #37 779 331 231
g 157 ARSI o SR SIZT-H9CT [T FCo 1 GG T TN J-1948 7 G AZA-9 T
ey 263 qFCIRE T NI [A4157 VRGN HIAT LA AN (B XA A [
TqFC 2T [ GCasy, AN A, 35 9R-AF 3 THTRIAT *E G G {4 1297 ¥, ... nothing in
this clause shall be construed as preventing the President from summoning the Assembly on
the ground that all the seats of the members have not been filled.’
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ST X9 QIPIT FIFCT AT FIF ARG AT HZTN© B JAT TN LA [ AT
G & SerT S@(8) TR RYAT Gy CF@ FH) JFs-
'15(4). The Assembly shall have power to act, notwithstanding any vacancy
in membership thereof,...
FOFN TR 3 (], FCEFH ST 2l T FIACY VAT TR ARG AT (TG (I TS

SfeTmPeT TR 23/
TVrARIAR TG S FIIAa S

VAR GPNNG TG [RET T 29771 ST ST L@ 7/ AFIT TS FACIT w17
2%/ TR oAy (A TR FCACTT G AVRICH (PICAFA TN 27T 7)) WZAAGIF (HIAl [T A
307 REfoce FEHTR 7 SRS T THOIea See B2 [as T Gl HZTTOT (PO
ANIITS | RF IR 1T 9GS TN [ AEAT T G ©IF FICR P TR (P [T
1%% 11 G AAAGIT ST, 359 (ReF TGS 7 8-

‘7. The Assembly shall frame a Constitution for the Republic.’

Ay PRI T A, TIRNT BT e AT 5OIE TG [T

@ AT G T TR [0 PR 2R, AT PR S 9w wma 9ne
FRET -4 77 [T 205 972 VA% GG [T 977 7 B R KT - e g
77 JN© FR - BN RS 2071 G BT PGS [IFE 972 PRAGISF HT) oI g [0
SICTHIBCSR [RCeT! ) (TETETIF NT4 IeH PR Geardl PR Tes-

(3) TLTHT AT THFS 7T ST TGS AT G FFCT FANTS (@I /2 Bl

2,
() TR T BT OIS TAFNNT R EAZS & (@IFHITIN FCHA FAATS (@IS
rarg 93e 2,

(©) TI-RIF (OTHF (G FOI© A7 TS A GPId T (G171 FAIT 7 G TG
v fofv ez (casting) ¢©rF & Fea,
(8) NVATICHS (IS SETIFICET (P! FACE GAFS F7 ey 4 T4 F JCICE 0 A
TGS 71 WFH T 27 O T 0 [l qgy 9 T4 7 TS W 263 AR 0 Fe
FIYC7 3] JoTO]) BRI,
(@) SGTTEIT AFTHFCT TEA© T[T WL, T & [958 FIC© AFCTT TR VLATIT
GIERITRICET [ CIICHT T G T NG9 BRI,
(b) FIARICAT NPT G (G5 =NFIT [F15© 7 3G A7 IAFIHT B TS GFCT
ST S AICAT NI TR AT FACA | TGO eSS [rer 77977 RN
9% 29 P, G
(9) NI R0 SIS/ A7 S 2/ (NG T TN e [ (o
SRS 2CF/
VYATTTT AT TV GO (I AAANTIHT PGS TN [5G &77cd &y 414 5
NITY G5 FAG WFC 27 972 @ FAG ATTS] FGTT [CANE cor B [CAET e} 76 Aasered
IR AR [A-#aS” kT 93 &7/
VAT e AT
F7 wIRTG TSI AT Ty AT [T SAGpIF [eEa et o 27 1 ol 7w,
VLA ST, 3592 G PP {07 OGP ez w91 27 1 @ Sewe A, A SRz @
SATIIT IR ISEE TSI G e AP Jo4 FCAPI0 7ew Beardl P Reels-
(5) AIARITR FIE-LIFIF 4T TAFS PIC 2% I IS o4 BF1 AT 7 1
() VIR @ T ) FARSTT AT AT FI-GTIT g F ARSI P T
T T AP, [OfT 97 T ST TUES P T AT AT ZIT A
(9) AT A AVARAT (PICA! PINGC Y I A (CSIGHITI G AR (PIel e [eca
B¢y AT 9T FICS N QT (FICA! FfEF [ecam SIS @Ieaizee FE-0a1 22 S0 A7 4 1
(8) V=TT FCF I AI-ARIAT TG (P [CAE, PG, (oG I PR SPICHT G A
e Rera SIETTe (@It FIR-4171 929 391 0T 71 1
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(@) AIAFITH AP SO FSre FIATIHT A F4T (PICA! SAAITCOF AN S P
FIeT = 1

() Bangladesh Collaborators (Special Tribunal) Order, 1972 - @7 w47 Foe @y
P! (ISR SN GG VAT (RIS Q@I A WG ST A7 A B (FI5cE @ qoF
SRS P (@, oY FaeifFaa 91 @7 @ FEoT (K9IF @V G ATS AR, O & (G
IR THARNCLE TG ONP & (I AT G T PR | G G [Feana 97 99 209 7 (3,
1T TR AeReenT Fae [oEd i Sq@aend I @l T (RIS e 367 (A apiRfe
73 AR |

(9) VeI-AAfFTHT ST 7 38 A7 97 (AT AT GBI 932 AT ANAET 58 7 247
A~ I TS F AT SATITS Y (I [ FIZAT I ST [eca (@A el 17 Phed
Tl

W2 B T TR (@, VAR [{eT S THES [ Sfmrad el 97w €7
T T | VAR ST AT RSN (I VAR, AR PIACTAIR 8 T R S
TN AT CoPpd BRI S G0 AG-omry [AfE SAIG aS F 27 ) aafaEm fesh wfdca e
wfgprE PG KeAE oo P 97 FAG e FARAIFe Aagered @ T’ 37[ FAG S
TR Re SR [fa sresifaaes 2o 27 |

AV T (T 8 TSt

VYR FCA (O @ OS] FTCF AV A, 359% 7 [R5 G Tge w41 AAs-

“17. The Speaker, the Deputy Speaker and other members shall be entitled to receive
such salaries and allowances as may, from time to time, be determined by the Assembly by
law and until provision in this respect is so made, as the President may, by order, prescribe.”

wfe sifaEeEs ANPE, ©HT SNPE ¢ A TGN AVATIT PP TN AN AR
Adifae afame @O @ St g [T 92 TgFT (@Il [aT H9re 91 2eq A7 qFofeq @ wdr
eifae oA e ¢ oret 177 2T |

LY SR e AT AICSINgH P KA (@OAZ TEI©s AT TGP AZA
ST MG NI, (©B NFIT 8 FHT (O 8 O] [FdiaeeT e F AR | & AT A3
2o TSl FFAST TAF T AP ATARINE AZA-8ICT AR & FAR [ Dfoda4t 71 e
AT (72| O C@g (@, @ AT [Aee a9k HeE, @ NeE @ i (qeq 8 oret
fAeacas eIy (PICAr 13T Sz P A |

NIATIT T (o7 8 Ofel) W, 3592 PIFAINT GPio 3T (4, ¢ , 797 :8) @A AFA©
VIATIT I ([T @ I JAHIT [T PR | @ WIH [T TG ArerF AT Sy Niore
(O, AT AT I AT (I @IV T @, [, oI gefere qrdi @are @6 Ji,
SR TP TP BT TG T Al @ OIS ©rey, e qur ¢ @ple Gl Jea e
291

The Speaker and Deputy Speaker (Remuneration and Privileges) Order, 1972, e
@A P> SIZT FF AFAS N 8 (@IS NFIET O ([, T AR Srel, FFIEA I AP
NG, [ ©rer R[N IPTEe w9gE Jgfe [ [ P - weg @3 @iy The Bangladesh
(Whips) Order, 3592 /T 9F&H 417 827 @ X & 83097 {417 391 37 932 ©ftwd 7ifkig 8 Sy Foaz
Rz ST & 3 [ w9 27 |

I /AT
VAT ST ST
FoAfTTT 75 SR RS 23 FR S9Ra wRkG T ek 77 T AN

TR 715 08 I T3 SN A0 I AAHGTT FITN TN TG AP FCIT 92 B/

VYAGTT G, 359%-4 K47 P71 TR 3, VFNTIHT “NRT @ (G5 ~Ner7 [16© 7 2637
R FEAC T FANC GFET TG VI7FIT TO7[0G 037/ [7 g 7077 Fe0E @ Sea=o TN
eI [ 77 @@, AVAGIAT AR [ T G NS AT TGP WA N© A€ s VAT
TEIASG T/ 4T [ TR ATTT-TO THF 4 JqT TRANT I AT AT (IR JoNT
NI ST DI B/ for Ieer,
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“9Z AT N G (G5 NPT FANC 7 TG RS ATIHA (IHF TG P
G G AR S ARG AN I ARTT-TTNA e HNVON AGI-T NG SR 7
CENNE JewA© FAcoE)”
G9Z TFUF o7 FONS ©OF AT 9% FCF W7 [T TR Ol KU e AT A7y
TRAITT #1913 979 I 97 A GAZE SHT SFEATCE 942 AT P ATV AZAIGT SETECH VAT PO
PREAWT-[E ST 7 2637] 778 AT G AGA© FOF K@ FYN -4 T 0T 93 23/
~NFIT & (TF =N [T
PRI -R 98© 93T A7 SNET 6 (G5 “NFIT A% [R50 G TGS FeATHT HZT
PCFT GOF A7 [F160qF G G5 PF ST GLUAC T HTIT RN TIAI O N WG N7 G Gl
YT I NF @ (@5 PN [R50 &) G 50 97 NG FEGH TN OB AT
O FCFT G2 [0 PARIT *1T WG AT ST 97
Gkl R E
G T FIGTS T G FLIANT LTI TG 929 TR G5 HET G 2T O FerAfae
SPIT FITY G 92 THs-
“THIFT N @ GG AT TG SISRE FITO! AT I F [T
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3595 JFIETF Y *F ) THIF ¥ JIOqT T2 TGO (T (T FCARCETT G2 (F (T
FRRAYT (T 5595 T 30T GHT TFe @ TR ART 9T F 9T 19UFIT OIS GHGe!
G PR/
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GFCY 93 AT AN TG e (FE NI S-SRI T2 ] J© i, 39,
SRR, eE, TAew G YTl A NGAT @ AT TGOl AT Aqency 6gm
PR, OIF folare (reHa Gy GG CAG TG SRTT TG 9% PR/
PG TR L9 8 Tyl P
3592 T 33 T FET ©fFrd qqFe A9ATIT SN FATwd GO e
w7 815 PG 15 Z7s-
(3) FIALICTT 47GI SN Gy 908 7 K148 TG I £/ FI/,
() NIARICHT STG-FIRENT [ ST Gy 2 7Y [ [ F15,
(©) F9FI%, 97 FEAGTIZ @ FAANTIT RO FEPIT T G5 [T o
P G ¢ [ [[ReF FEG, 932
(8) GIFIA GRETFICET AINRIAT TG SFIE RE, Uy, [,
WA @GN TNE FNA-FH [T @ QST CHIN AT Grwcy Se-
7T [ AT )
VARG SR ST 77 NPT *)T GG 27 JRI9 FCHT 472 V7R S
3592 9T GG R0 THf5 ~NFIF TEIZ NI RANCT 7RG 7 et/ [a0/3 FRTIeTq ToaF
~NET 6 @5 NEF A [T AYFC W G LA GFOT 9[Te] FHT e 8 7
PINGF eay ofF FAT [eANE o 91 37 432 [eANGewe 70k 538! 95/© 37/ {77 P07 97
NFE FRG TS AT & FEGT P [N SAT AT e ezl f2e &y ey [
FANGT [N 97 ReIT ST [T T LT 970 ATGT T4 2977 FAo7 [N [ogor
REfeerT Gere 75 AR/
R} FRBT Reallse 977707 FIRENT-1[17 7077 Someey AfFe [fd ARoT Terfe &
FEBT [eNE o Feqe Aoafaaen Sagfre [fY dRs [entsa e oaseres e
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Rew3 FRM67 Rease Fe=7w, 197[3073 FRGTHZ 6 Trisews Revd e TFe

Re=r #ffoq RIFTT & FA07 [T cor Pea) FeNeeq e crIEe RTRR eensaa 97

TLNES SPIT Ve T/

PTG FLINT AT BT ReNse 3701 Tl 2977 FABT TS £ BT FNs

T T AT e PG FOF HNO I [ FAANEre feets WGl WLKT K97 PAGH

fRicolics GRe o417 &4 [RFRece foe yaeois-

(3) 9Z FEG 39T AT ©IFee ST I e T3 PG FIAES [Fiae P @72 FeqT A,
RO G GRS T FLTNT TN SET @ A7 7T T GTFNE NG SN 97 ST
NI FIHT G2 857 - Z (¥, 3593/« TN T FAIG Sbr 15 FITH7 'S B

() 39Z GBT RE > AT NG GFFGT FEGT (9O TP T 472 FRPIACAT G
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PTG TEA O SO MR 47 T T 972 OfF TNl 6 7R FfAa 7 T/
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FAE, THNCR AT TS I Twoiced RS Tomes difes S| I
e (EICEE feres Teu Mie qFem ATFE FAd 2@e Wi T o I
TR A IS SR AWEE Tofl I MR ARGE 295 I SF L
TSI TP QOTFIRITMA TP B GHOE 59 S| CF HAo] W FCE |
qFeH G 2 (TG (S GRS I=A Jfeqrad [ ol FidToifeaiat
TR, ATV, SE-* A @I SNATS IAANCE ATACH 2T I | ST
EHIe T AP (| O AAEg | (@ TGS AN SUFRS
TINRRST W3R Tl [ Aahrror o (34 Iew) | fof FiRimeiReadt ar
NIRRT AT ASW AWM I A2 OIwacd W&l A sird oifecs
G “Iore! Wea e o =[wa 087 AL 932 U2 &% N @R AFED Al
@I FEE| GF ARS8 F AR Tolel (T (@IE Gaed IR Jfecral
TECS ACR?

Te (SrITRe e I=aie vy wifod il ¢ S #IfRie qaz SR 57 (el
TEIFRITR By MPRE & 7, I3 fofd wifex foret ¢ w7 »fRiw goreime 7%
FEACRA A®, APM Tom Topiin M| fof S wreey @ Fa e ©f 21 fofq
TEeted fifos agsifes wifsa foret ¢ R «faime ToreRima 7ok [Ro’ 9% 3
TRIYE S o 6w Sl o wifen forel ¢ SR ~fiaes 2orite u2 aREfe
e @i AN Wea owiel e fofas wifen forel 8 o s Torsit ¥R sre
P (TOR THIFIANMAL GG |

Y IR GHERA, Y AWS IRT AN, (VS (SICRe [Gred ==+ 21l
TZ TR 35 AT 3¢2 T2 wifeq frel 8 S AR ToFa @3 Srel 519
(Tl TOIFRITNR AR ACINST G2 A AT FCACRA G SIS OIa AT
VERTS bR Wi I 93 TR # *MA T4 g 2SR Q4F AR W) o
TR GO ALMCE G ERATF WA 2O T S (T TS @ LRI (I
TN F2RCER Rle FIe T TW 7l 27|

1 oo fieeea WIS O3 A[1 SN #ifq@ 7fgies oine fesre 7id
piReId R T 206R ACO! ©7AR B, ARLACE ANRE TN 47 W6 7 - 92
G0 VSO SN NGO Gt RRYETS Aeq 98] a1 Tpal | T GO
AW 3 A0 3T 2ol TR 6 W S I | AT WO M PP SAT
Tfafre WZAG oo 1 2eq *7 Wivfews G “gall Tga” FAT T S=pal, @A
P AgRe weld @ R Jfema e o el ST FE@ WS HARE | 9PN
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ORFE SfEe WK (@€ [pReife Wiy MEw Gl @R g9 [eeeife Wiy e
RA AN G2 (V& (I AT TRAM G TS oIy FI& T 3 21T 1|

Gl SR SR 7 e, QTN A 9N IEAor R [wo 8.« =
(@.BT) Spay HAfel 204] TR I @6 [EEAS Fowa @ AR[TS
FCTR O AN FANCR 6 B o O ARINE ANGE T0 @32
AR e T el Fee | fof Je ™, “ No Constitutional provision can
claim to be sacrosanct and immutable. The present Constitutional
provision may, however, claim superiority to any law other than a
Regulation or Order made under the Proclamation.” IE T=AT <
fprafe @, &, v, W = Aot ‘Fifve SIRem I AT TR
[FRAA (LT FHIL) SN2 dpbry] WA Ace=s “Seditious” |

B I TS TN AR 43R S [0 6.9F = (9.f8) ssbo #Are
0] T pI=eIfS et FoeT 0T,

“ From a consideration of the features noted above it leaves
no room for doubt that the Constitution though not
abrogated, was reduced to a position subordinate to the
Proclamation, inasmuch as, the wunamended and
unsuspended constitutional provisions were kept in force and
allowed to continue subject to the proclamation and Martial
Law Regulation or orders and other orders; and the
Constitution was amended from time to time by issuing
Proclamation. In the face of the facts stated above | find it
difficult to accept the arguments advanced in support of the
view that the Constitution as such is still in force as the
supreme law of the country, untrammelled by the
Proclamation and Martial Law Regulation.

S T 4 RS @, [, an, e 25 s efsgfe e S
SR I G TSR [FLRL (TSN FALHNL) SBF Sobry] N AR
“Seditious” |

SR S @R RS wme 9w @ TR 0L f8.9a 7 (@.f8.) ssvo
ATS! DY TR JAT (F 6T A4 [EReAfS FE Sy @ I (@,

............ In view of the changed circumstances, the
guestion arose whether the decisions of the Martial
Law Courts have become amenable to writ
jurisdiction of the High Court Division. After careful
consideration of all the relevant proclamations and
Regulations and enactments and considering all
aspects of the question, this Division has expressed
the opinion that such decisions or orders passed by
the Martial Law Court or any authority under such
Regulation during the Martial Law period are
protected from being challenged under the writ
jurisdiction of the High Court Division except in
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case of want of jurisdiction or coram non judice or
mala fide.”

TR IR TR i et @, &, @, 4t &3 gfog jfesiar P

SR I IR AR [FTRRLI (S AL 2 Sbry | e 0T

“ The decisions and orders passed by the various Martial
Law Courts are at all protected. Those Courts being
begotten out of void provisions, lack jurisdiction altogether
and it is the duty of the High Court Division, any, it is
imperative on its part to say so. It did so in the Fifth
Amendment Case.

We have already held that the Constitution is the supreme
law of Bangladesh and the Supreme Court is empowered by
the Constitution to look into any illegality or irregularity of
any authority. The views of the Appellate Division in this
case, upholding the vain supremacy of the Martial Law
Proclamations etc. and the Martial Law Courts were
erroneous and inconsistent with the Constitution, as such
with greatest respect for the learned Judges, we are
constrained to overrrule it.”

SR S @R SIERR @O GIYE 9 A= 7B (BT AT

AT Sobs [€,97,f6 (RTe= 31251) } ety gjdia [ReRefs *zyine Sirem It4 @,
“332. In spite of these vital changes from 1975 by
destroving some of the basic structures of the
constitution, nobody challenged them in court after
revival of the Constitution; consequently, they were
accepted by the people, and by their acquiescence
have become part of the Constitution. In the case of
Golak Nath, the Indian Supreme Court found three
past amendments of the their Constitution invalid on
the ground alteration of the basic structures, but
refrained from declaring them void in order prevent
chaos in the national life and applied the Doctrine of
Prospective Invalidation for the future. In our case
also the past amendments which were not challenged
have become part of the Constitution by genereal
acquiescence.”

ToER AW TE o e @, [, aw, qnee v a@fexfe Fifes
SR I JIET AIP [FRRAI (LA AL B2 dovbrd | WA I (@,

“This is not so and the observation that ‘the past
amendments which were not challenged have
become part of Constitution by general
acquiescence’ with respect, are misconceived.

The Constitution is the Supreme law and its any
violation is void and illegal and remains so for all
time to come. The plea of waiver or acquiescence is
not available in respect of violation of any law. If it
is violated, the Court is bound to say so, no matter
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when it is raised. There is no period of limitation, no
waiver, no acquiescence in this respect: ”

fI5reife =Y ew Gy, g4 [ERefe =g Twe @rem Tiew, [emefs
FECE YT, [pTIS Peet STTR W=l TR BRI Sefe wrer Y &=
MR @ AFSTE A 43 @ T TZF AW SN A To1els o e
AT ST 8 FF >R AN FAc0 Tga FAMRE (13 Fel Wl S
TARCP G2 TSI (GOIE 479 FCe < AR [ AR 7R T
6 TG @rael FEfR0E | A6 ORI TR @R T 2 e FERE @, Sy
JIETACR AL @ SN3ca T%e1, T @ foqioret Iye 3R @3 s okt g
TRRER I ARRIE A e o2t AW gietwe Fefm TRftte Sqmer
pY MRUTTR @ FC (basic structure), R [eitem Fide! ¥R AR
RYAIRETR AR W (el FCS |

35V A CfETRaI W™ (Golaknath v. State of Punjab” AIR 1967
SC 1643) SRS FA (FHA 3> (9 T« [oEafs AAgeifE (v-¢) TomTes
fefers 3™ @, cifeis wIfs@aa (fundamental rights ) @3 el TS 7e
RIECICISES (@?@?I ﬁﬁﬂ @6 I @, “law within the meaning of Article 13 (2)

includes an amendment of the Constitution and as such it is void if it conflicts with any
provision guaranteeing fundamental rights. All the three previous Amendments were found
invalid; but these previous Amendments, which already became part of the Constitution by
acquiescence of the of the people for a long time were not disturbed and the “doctrine of
prospective overruling” was applied from the date of this decision, that is Parliament would
have no power in future to amend any provision of Part 11l so as to take away or abridge the
fundamental rights”)

S5 FTe @™ et (Kesavanda v. State of Kerala, AIR 1973 SC
1461) SO AN FIEA o (C5F) T [pEafe Aiaifde (a- v) Torred fofers
3o @, Gifers =g (fundamental rights) zge (abrogate) Fta =1 [l
Farel/ferrst (fundamental features of the constitution) ¥ 3@ @ &=
2T g’ ARG vafsaR Afzge (without jurisdiction)r (SRER JAN =16

AN &, Summary of the majority decision is: “The expression “amendment of the
Constitution” does not enable Parliament to abrogate the fundamental rights or to completely
alter the fundamental features of the Constitution so as to destroy its identity; though the
power to amend cannot be narrowly construed and it extends to all the articles of the
Constitution, it is not unlimited so as to include the power to abrogate the Constitution or
destroy its basic structure or frame —work; subject to retention of the basic structure the
power of amendment is plenary and includes the power to amend any provisions of the
Constitution; majority decision in Golak Nath’s case (an earlier case) that the law in Article
13(2) includes a Constitutional amendment was held to be incorrect.” )

sobo Aee el & ez (“ Minerva Mills Ltd. V.Union of
India” AIR 1980, SC 1789) SIS AN (&5 I AN (FI061 4SS (e
(Review power) =@ (abrogate) =& 7RIt &1 FCH A1 TSI (basic or
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essential features) 4o e | (SRS FA (&6 619 @, the amendment invalid
observing that Sec.55 of the 42" Amendment Act is beyond the amending power of the
Parliament and is void since it removed all limitation on the power of the Parliament to
amend the Constitution and conferred upon it power to amend the Constitution so as to
damage or destroy its basic or essential features or its structures.)

wdie, ©RCSd AT ARG ALY oFe@ TS T T ©Reed
sfiefiers Afuima y& woEn (basic structure), @Sl (basic or essential
features)«a: (ifers sifw@icaa (fundamental rights) #f@=g! @@ Siigq 2o Face
AT |

TofE ANeTE AR 3 I WO AREE @, oRred JAW @6 oF
MR TEaed TEibe Agafer TorRivma gfre &FF S3T0E (34 I ST
AN @F T @R ARG SHFER @R TR ZEeRTR’ @ 93¢ e
CHAETYRITS TS (@I DB (A4 A0 | ST JAW (@64 &I [o=ifs qefaua
O A GBI (AR R0 A4NE! 531 AG=ifoq =w st e | ol SrRees
FAT (G Tota SR i@ amefns gt IS TEE oA weted Ao
BRI TR TolzT T 4TS FAN GieFrE Fefe wwfre AE[u
DY SERWG AU AR TR W2 AN goel Fa1 Tofe W= k@
TRSTETR SR | SRCSR JAN (@G (@2 THFIA, T ooz, A4
SHFI FEST TS (FI AR FL7R FIFo (A7|

G JIFACR ALILT TN TR G SRINF ARSI T 1 <
TR @ NPT FLILI AT (¢) & AR (qe fea SI=iewa A @I e
REACR|

AN I 251 SR @G GBI 1R I A= [(8S fowarenz («fT)
(S8bd) #Tel dve], T FRRL BT AL Wen e [ayrs| fas A’ 2@
JIeEACA! BRI e R fol, I e 7317 @ Sy [38 R.«9a.fG. (e
AT 00V], A FLILA A FHL el Bered [Rgre| el Wi & i@
W AT 9 AETC [0 (R 31227) [RaeiB(af)os], = FARa qeam=
LA et e [are @3z el e == fifws siresm 39w e [
(205)) Yo TCGFR ¢L8], A ALIL F&T FTHL AT BT [

SRTAZ. SR O SN, Al AL BN A4 Awerl ferored f[egre
Foifafoe [SICRR @M GIER 1 9w AT [(8) feusreiz (af®) (Ssbd) el
sue]l @ e Siiens e e EfeRieT @ ey [Rie @, @3 SER 29w
QISR AT Fed AAS A6 ALY FCNL SR (A9] 07 &% core =z @]
AR N SNAR AN @O AW TP Ao 96 TRLA FCAGA ST
AL G SO (basic structure) @3 SRPAZ I TR IR NG
ST S (el I @3 e (stick down) I

A (@106 M wiftng o AL 2fegiem (restoration) 1 WY
IS T BT qweee1 grMIA GIRT 0= conscious as we are of
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the havy responsibility which in a final analysis fall upon this court while
we have decided to strick down in amended article 100 we consider it our
lawful duty to restore Article 100 in this original position.............. 7

biRife e TR GIGRR BT TREALE T Soe Praited e
T AR, AN GO FEHE TS sb S T @F TAH T T
HIILITTE SRA dY Sl Fa1 JAT (@6 N2AeT Aiftg | FRel, A ol
FICHE RIS 5y TIEMG SrOIT AW T | FAN GIEPRE Fefoe
MRS »Y Aot MFUNA TWYS FCACE Sl TP ©F FCA (@RS @R
SETIRUITFSIE AGooT *M FLEFE GTed (SR (SRS I70= | JodlR, AR
(MOIEE AN (0 e ARG 42 @7 MRAEE 5 SGE=ns  FZow
(restore) |

o307 517 feitom 3ot A Suweren e ’% ¢F W92 Yooe | @3 A=
b e 1 seiM [erRefe @, [, 9, AR=r & O FRUA A% FHLET T
e [ SBIeR TEe e &, JqN AT EFR 8 S i [58
2.7 5. (R 12 200v)] TNEAR EFSRBT ATTA MATH AL (2163 AL )
e, 5595 (S5 IEF 3 TR W2H) (F WAL ({1 I | O IR TG ol
S e [ets Sffge S Twar [orefe @, ax, s v @2
A T [or Ko o7 70T I Aiftng Ao T 2@, o [ Kol
FNRFYE A

T AR WO O 359¢ AT 3¢ 9B (ATF S5bd AR 53 «@fe
SIfftR Wy oS FAFe TN, N, TNEE A2, AT 99 T @RI W04
S (I TN 7 92 ARG (@ AP AL, AL, Ao @ ReeAropiige
IR @ AFA FAGN, T ALILE “Aq AT N2, d5d WA Al 27T F4l
2ARe, ©f SPTRHIS 0 (el 03 AR (21 AHILET) W2F, d5a5 (3595
AR S T A2 & SITF, @2 @32 st w3 Tol (el Fe@=

G A AN WeT oI felem BRIt AR ewged Twe| SRl
3¢ TE dpa¢ Oifftd wifed Forel aog R fed I=E FARRAE Toi[
ARSI @ A4, SRIE TP el wee IERA oM [Fta AR
oSk, T%F, TLTF @R el gt el st for [er Ak sitva
RS HIRG AT FACO AE@H| 3¢ IANB $5A¢ (ATF B ¢ W98 00¢ O
e R o e ¢ 2ree @RA, o @3 SETIRHINE AT RCE S
cqrEell Fce| fRemefe @, €, 9%, IR &% o N AR Mg [eE e
TFFE P (ACE ACR A [ SN @3 9T W98 00¢ 3R O (ACF [BE
ot SR O ¢S 2t 6@ et At sife s@=ig fosare fipReife «, 1,
T, AP T O YR AR AFSRIE 219 AN« AT A &= et
FAE | ~AISICS TS A ATFT 20 IAIE AR @O (S FIearsiar, & «a
f2) @32 IET AP Ff4q G ST SN f[ore qA@ B1.5% T2 3088/2005 @I
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P19, M Y08¢/0s WIRkE I T Fifes b+ T dre § wislie 3% aaw
i Rveife iz SrplEis EEN NRVER (T9rg NN A Kol a5 sjefrer
(@0 Q@ S =S [T > Al @FA 050 SifFCe Qe T

S[OL5F GO NIeA(5 2o e WA < I A [0 (RTe 7zay)
RamfB(af®)os], A AL TRV AL AT RPN [LUtS| T AT 4
feomfe @, [, au, I 7 99 (Torg S el AR (@ STReHlE)
I3, Sodv, AEH W fefe-gmeitaa Tretng, M gerelizs ¢ faelfgs kv ¢
v fRrelesm Tidiwel 49 Feace [ 27 SeiifRife o2l w3y 901 carEel |

To3oR bod WNeNB 2o Fifwss Sieam 3w AET [(R005) vo fBysrez
@u8], [ AL FIN eI e e e T wwery f[oefe «, 935,
Qs e (YR I @,

“Why is the Constitution
(Seventh Amendment) Act, 1986 ultra-vires the Constitution ?

287. Having dissected the authorities pronounced in the Fifth Amendments

case and in Asma Jilani case, we are swayed to the introspective and

irreversible equation that the Constitution (Seventh Amendment) Act 1986,

miserably failed to cross the threshold of constitutionality and, is as such

void ab-initio, because of the under cited reasons:
(1) The said Act purportedly enacted Paragraph 19
to inject it into Fourth Schedule to the Constitution
with a view to accord ratification, confirmation and
validation to the martial Law instruments, issued
during the period between 24™ March, 1982 and 10"
November 1986, which instruments having been
void, and illegal from the very beginning, there was
nothing before the Parliament to ratify, confirm or
validate and, as such, the purported ratification,
confirmation or validation was an action in
wilderness, having no existence at all in the eye of
law, and,
(2) because, the Martial Law proclamation, dated
24" March 1982, and all subsequent Martial Law
instruments that followed, which were purportedly
validated by the Constitution (Seventh Amendment)
Act 1986, were totally barren of any lawful
authority, as they were purportedly made/ issued by
the person who, in total derogation to the
constitutional device, by resorting to muscle power,
illegally assumed the state power, de-facto, as a
usurper, illegally suspending the Constitution, the
sacrosanct document that represents the solemn will
of the people, and,
(3) because as all the instruments that were
purportedly validated and ratified by the Parliament
through the subject Act, were illegal, being bereft of
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lawful authority, it was beyond the Parliament’s
competence to ratify and validate them and, then
infuse them into the Fourth Schedule to the
Constitution through the legality nonexistent device
of paragraph 19. Obviously our controlled
Parliament, with Constitutional limitation on
legislation, cannot pass a law to accord validity to
something, which it could itself not pass, because the
legislature cannot validate an invalid law, the
principle governing validation being that validation
itself is legislation, one could not validate what one
could not legislate upon, and,

(4) because of the maxim ‘quad initio no valet,
fraction temporize non valet’ (What is void in the
beginning does not become valid through efflux of
time. Obviously the dead entitles, the Martial Law
Instruments, cannot be resurrected; they being dead
from their inception, and,

(5) because ratification, validation and confirmation
does not fall within the contemplation of Article 142,
as the phrase ‘amendment’ therein cannot
presuppose ratification, validation or confirmation
et: the phrase amendment has its own meaning and
peculiarity- it is incapable of importing any new
theme, unknown to it, not associated with it and, (6)
because, as B H Chowdhury, J, citing Hart’s,
explicated in Eighth Amendment case, supra, that an
‘amendment’ of the constitution is not a Grund norm
because it has to be according to the method
provided in the Constitution, and as S. Ahmed J,
stated that an amendment means change or
alteration subject to retention of the basic structures
of the constitution, and as it has been held in Kandon
—vs- Us (193 Us 457-48 ED. 747) that power to
amend must not be confounded with power to create,
the Constitution (Seventh Amendment) Act 1986
cannot be ranked as an amending Act; and,

(7) because, through the said purported action, the
Parliament, only in order to appease the whim of the
person who diabolically usurped the governmental
power, showing scant regard to the Order of the
Constitution, perpetrated fraud upon the people at
large, and their sacred Constitution, and,

(8) because, the person, the author of the abhorrent
instruments, who  previously ravaged the
Constitution, cannot, at a later stage, take in aid the
same Constitution to legalise his outrageous acts
and deeds, nor can he seek salvation under the
Constitution, he tried to tear apart, and,
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(9) because, endorsing the said purported enactment
would render the Constitution unsafe as such an
action may allure future reprobates, adventurists, to
follow suit, and

(10) because, the purported amendment was not in
compliance with Article 142 as the mandatory ‘long
title’ was missing, and

(11) because, the purported amendment can not pass
the ‘touch stone’ of either Article 7 or of the
Preamble, and,

(12) because, by deceitfully procuring the passage of
the subject Act, the military tyrant simply tried to get
away with the sin and the delinquency he committed
by heinously suspending the Constitution, something
that he cannot obtain from the very same
Constitution, and,

(13) because, the Fourth Schedule to the
Constitution, was illegally used by the usurpers, Our
above finding that the Constitution (Seventh
Amendment) Act 1986 is and has always been void
for being affronting and repugnant to the
Constitution, necessarily follow that all deeds done,
all actions taken, inclusive of the formation of the so
called Martial Law Courts of all kind, were also
barren of lawful authority.

The Ultimate Summing Up
309. Our judgment may be summed up in following
terms;

1) Martial Law is totally alien a concept to
our Constitution and hence, what Dicey commented
about it, is squarely applicable to us as well.

2) A fortiori, usurpation of power by
General Mohammad Ershad, flexing his arms, was
void ab-initio, as was the authoritarian rule by
Mushtaque-Zia duo, before Ershad, and shall remain
so through eternity. All Martial law instruments were
void ab-initio, As corollary, action purportedly
shedding validity through the Constitution (Seventh
Amendment) Act 1986, constituted a stale, moribund
attempt, having no effect through the vision of law,
to grant credibility to the frenzied concept, and the
same must be cremated without delay.

3) The Kkilling of the Father of the Nation,
which was followed by successive military rules, with
a few years of intermission, was not an spontaneous
act-it resulted from a well intrigued plot, harboured
over a long period of time which was aimed not only
to kill of Father of the Nation and his family, but also
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to wipe out the principles on which the Liberation
War was fought.

4) During the autocratic rule of Khandaker
Mushtaque and General Ziaur Rahman, every efforts
were undertaken to erase the memory of the
Liberation War against Pakistan.

5) Two military regimes, the first being with
effect from 15™ August, 1975, and the second one
being between 24™ March 1982, and 10" November
1986, put the country miles backward. Both the
martial laws devastated the democratic fabric, as
well as the patriotic aspiration of the country.
During Ziaur Rahman’s martial law, the slogan of
the Liberation War, “Joy Bangla” was hacked to
death. Many other Bengali words such as
Bangladesh Betar, Bangladesh Biman were also
erased from our vocabulary. Suharwardy Uddyan,
which stands as a relic of Bangabandhu’s 7" March
Declaration as well as that of Pakistani troops’
surrender, was converted into a children’s park.
Top Pakistani collaborator Shah Azizur Rahman was
given the second highest political post of the
Republic, while other reprehensible collaborators
like Col. Mustafiz (10 in Agartala conspiracy case),
ASM Suleiman, Abdul Alim etc. were installed in
Zia’s cabinet. Many collaborators, who fled the
country towards the end of the Liberation War, were
allowed, not only to return to Bangladesh, but were
also greeted with safe haven, were deployed in
important national positions. Self-confessed killers of
Bangabandhu were given immunity from indictment
through a notorious piece of purported legislation.
They were also honoured with prestigious and
tempting diplomatic assignments abroad. The
original Constitution of the Republic of 1972 was
mercilessly ravaged by General Ziaur Rahman who
crased from it, one of the basic features, Secularism
and allowed communal politics, proscribed by
Bangabandhu, to stage a comeback.

6) During General Ershad’s Martial Law
also democracy suffered devastating havoc. The
Constitution was kept in abeyance. Doors of
communal politics, wide opened by General Zia,
were remained so during his period. Substitution of
Bengali Nationalism by communally oriented
concept of Bangladeshi Nationalism was also
allowed longevity during Ershad’s Martial Law
period.
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7) By the judgment in the Fifth Amendment
Case all the misdeeds perpetrated by Mushtaque-
Zia duo have been eradicated and the Constitution
has been restored to its original position as it was
framed in 1972.

8) It is about time that the relics left behind
by Martial Law perpetrators be completely swept
away for good.

9) Step should be taken by the government to
remove the impeding factors, the Appellate Division
cited, in order to restore original Article 6, i.e.
Bangalee Nationalism.

10) Those who advised Ershad, including his
law minister and Attorney General during his
Martial Law period to keep the Constitution
suspended, should also be tried.

Rule made absolute in part
310. For the reasons assigned above, the Rule is
made absolute in part. The Constitution (Seventh
Amendment) Act 1986 is hereby declared to be
thoroughly illegal, without lawful authority, void ab-
initio and the same is, hence invalidated forthwith
through this judgment, subject however, to the
condonation catalogued above, where they would
apply.

311. Paragraph 19 of Fourth Schedule to the
Constitution, is hereby declared extinct wherefor the
same must be effaced from the Constitution without
delay.

312. The Respondents are further directed, having
regard to the Appellate Division’s modifying Order
in the Fifth Amendment case, to take steps to clear
the impediments, cited by the Appellate Division,
with a view to eventual restoration of original Article
6.

313. The Respondent No. 1 is directed to reflect this
judgment by re-printing the Constitution.

314. No Order, however, is made to interfere with
the petitioner’s conviction or the sentence for the
reasons stated above and hence he must surrender to
his bail.

315. The learned Counsel for the petitioner applied
for certificate under Article 103(2)(a) of the
Constitution and, as the case raises a substantial
guestion of law as to the interpretation of the
Constitution, we have no hesitation to issue the
certificate asked for, which is hereby issued.

There is however, no Order as to cost.”
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T AT AL G5 T (@, S i’ W Wi JAN
@6 MRECTT A SPNEnod veAR Fied Tofe MRYW AL TGS
F2ARNE @R TCF (@R I Ao [ S A I Fforaes A
oAl AR TAER AWM JAW @6 AT TR ANGS TG 8 (7 F{Fo
@R FREFEANNE AL (TN FCACR (SGHG TS AL NN TS O
MLEVIR IFFRCD 2T (€O AT el AR |

TRRYICTR SCRM Q (OIS TSR el FAOR WeTh Geolel G Sesieeis
JTF (IR O A (@9 GR MRYN Th ¢ Ferg IHFA AA| SN
SRR 7R Sfeieshee @2 ALRLA SeToEa T NI G O (I WA W
G FLRYIE AR NGNS 27 Ol =0 GIR R0 T gyl woif
Jfed @ ORI, FBREAE 8¢ IR (WOIEE JIGNMCR Tl oL
SfeafETas 2 AR AT orFY AR @R TR T, e ¢ fqrerer [y
JIETACR fe Aeifacea «ifv@ F9a7 |

g geftom g 7Ry BT AR ATe AR @ TR S
SiATE fore JRLTTE q S JAce T 2R | I AR q Sy R[S
AICO IR Y [beife ARG Szem e e 1 “inspite of these
vital changes from 1975 by destroving some of the basic structure of the
constitution, nobody challenged them in court after revival of the
constitution; consequently, they were accepted by the people, and by their
acquiesence have become part of the constitution.”

Q@R AR WM ol qo APM FoF e ALY WEA A4
WAZNE AR @ domEn  (basic structure) @ #Rsg IR THIEen w0
2 SpTefRdifa Not et e @3z fes (stick down ) &, GG 9Few
Sl SO f S et o% w3 @A G SRS oieg Ageifen om e
PR (& (ST fees a=w), fof o v TR I39 AT T
1o (basic structure) @32 wuitTR e (basic or essential features) ==
FE AN FEORE Fefe A7t ARG g sy 6 ACeq AT ZolT=
FIEE, O AFACE ST e o T I glehme Fef@ Twers sy
SRR TGS SPTIRKE @3 Jifes NG caraent TS 2

R * P ST S YT *S| W A 2f oD =l otereg aifed
T4 IR | AF A P 2B TR TR I T AEA foa fqeiet wefqam
@reiRe e Fe SfeFe T (A 9 I8 WG ASF @I RIS oAew
3| g SR 5 @LEN? SINE @REN e AT e WoE A[YTeed
TR e g oo Aigsifers el wifes el Iorg ) Jferga =TT e
PIFAIS G ANES M @TF 49 2RI fiTeng gof I o7 Swa
AT (@16 @ 12 TOIFIS SR T | SN SN -SSR TG
SERE FAN (SO WG G (FI 21 3 FA0o W ) 392 N w11 7o
mfR RS ARy T, WL ¢ Faiorel Res T3 0 *91e 9=e SRR, @R
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RS Y A1ZW Gl SR =712 T 0 IRF LA TR 0 At o2t 363
B 359¢ FH V.00 BT @EBASLA, SONRLITF a7 AT AN 2M 72
FCEA| G2 S S @R Fe 9o (e g [Refe =g Awre @iam
AN YA (TR TR AL W€ SIF A WiRg A 71 I AL ALILTE
ARTETS DA MR BTG 2W W FEF U3 ©F (BCNS TENOIE AT*E S
B e e Aem T Aifon S| G TR *er w2l e Wier Ll ABAY
Ol TN A LTI | AF 61 SR*2 200 20| SN S F GIR Al w1
TSI APW LTSI T o FACA | A S et amacs oadiks
gITSCd A FACA |
¥5q¢ ATER d¢T |B @ THfF Wk sael Afe Afaaifas e

SR ST FAN @6 o ARRGEE Wi wifEg ARa Fded e '@wR|
AR AN &6 @ 7 M Fifeey A9 s (T=ies T Fhe A )
U5 YT ACATSF (I, EAGH! (TPIW, AFoS ([9I7, AP F9I7,
2@ (9gT, T (F9gM GucH I S AN e e Arerel Areaios
TR0 Q3R ARRS 1P T& M W3R TEwelfEs ST AEeR LW @=F
FFOYS A AT @ic A gRRifeTer el aoaees|

HPFOTOST  ATOIF IR AR | 9 IS @6 S [BF [erte I&
w1 @ g Union of India —vs- Hindustan Development Corporation
(AIR 1994 Supreme Court 988) s fipr=ife K. Jayachandra Reddy eirst
Sodb @ I @,

“In Attorney General for New South Wales’ case
(1990(64) Aus LJIR 327), it is observed as under:

“Some advocates of judicial intervention would encourage
the courts to expand the scope and purpose of judicial
review, especially to provide some check on the Executive
Government which nowadays exercise enormous powers
beyond the capacity of the Parliament to supervise
effectively. Such advocacy is misplaced. If the courts were to
assume a jurisdiction to review administrative acts or
decisions which are “unfair” in the opinion of the court-not
the product of procedural fairness, but unfair on the merits-
the courts would be assuming a jurisdiction to do the very
thing which is to be done by the respository of an
administrative power, namely, choosing among the courses
of action upon which reasonable minds might differ.
XXXXX XXXXX

If judicial review were to trespass on the merits of the
exercise of administrative power, it would put its own
legitimacy at ristk. The risk must be acknowledged for a
reason which Frankfurter, J. stated in Trop v. Dulles, (1958)
356 US 86 at 119:
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“All power is, in Madison’s phrase, ‘of an
encroaching nature’ .......... Judicial power is not
immune against this human weakness. It also must
be on guard against encroaching beyond its proper
bounds, and not the less so since the only restraint
upon it is self-restraint.”

o et w2 SiF e ot SIfeeswa TR0 AR AS9 AFCS 2|
o el oie ey JNE F992 Sfews T3 71 | [oR e “farees g
S At “aigfezge NS SPae F0e A | FEe [OE [oiet saeited oI SigeT |

R e [T Sy 2T gerw Feaces ©f Few o w4 7ied ) [oifew
FNe! @2 77 @ [ORFm TRCE BT 41| (B el el QT qroiw Aom
IS 2T AT (@ HIHCE AT IR IR S S T 2T 0| T2
TSI ALTME SNIACE GITSICF IR @32 [ERe T 20, @F AP W6 T =
SIEGR W G2 ROgEe TRIT @S AW ANS A7 feemsl Feaces| TR
GO AW T© (FF NI SHRLTOR*® (FF *7 I 2TTCR I AMIETCOA
15 2SR 218 TWiETs [IGIRE T oM IR T T =% @it I JHFIA
T

SR S @ B W AP pet @R 26w [ (1975) 4 SCC 22]
AR SRTSR FA (F6 oA oA I

“The will of the legislature is the supreme law which
demands absolute obedience. Judicial power is not
to be exercised to give effect to the will of the judges,
but to give effect to the will of the legislature, in
other words, to the will of the law. So, where the
legislature clearly declares its intent in the scheme
and language of a statute, the duty of the court is to
give full effect to the same without scanning its
wisdom on policy, and without engrafting, adding or
implying anything which is not congenial to or
consistent with such well-expressed intent of the law
givers. If the legislature wilfully omits to incorporate
something in a statute, or even if there is a casus
omissus in statute, the language of which is
otherwise plain and unambiguous, the court is not
competent to supply the omission under the guise of
interpretation, something what it thinks to be a
general principle of justice and equity. The primary
function of a court of law being jus dicere and not
jus dare the paramount rule of interpretation of
legislative intent should be applied by the courts.”

R A AN CFE SAMECed PSR A oRe AN @i
TS I el AN (Nasiruddin v. Sita Ram, AIR 2003 SC 1543) WIWER Sfowe
AT FEE @,
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“The Court’s jurisdiction to interpret a statute
can be invoked when the same is ambiguous. It
is well known that in a given case the Court can
iron out of the fabric. It cannot change the
texture of the fabric. It cannot enlarge the scope
of legislation or intention when the language of
the provision is plain and unambiguous. It
cannot add to or subtract words to a statute or
read something into it which is not there. It
cannot re-write or recast legislation. It is also
necessary to determine that there exists a
presumption that the Legislature has not used
any superfluous words. It is well settled that the
real intention of the legislation must be gathered
from the language used. It may be true that use
of the expression ‘shall or may’ is not decisive
for arriving at a finding as to whether a statute
is directory or mandatory. But the intention of
the Legislature must be found out from the
scheme of the Act. It is also equally well-settled
that when negative words are used the Court
will presume that the intention of the Legislature
was that the provisions are mandatory in
character.

wwieced S & “Gus dicere and not jus dare”— “to speak the
law not to give law” SR NZF F Fe10= ET6! @1 B oA T 9| HWEACS
VIRNG 21 ST W1 AW T AR SIENE W2 grereiond o8l cvodl el
P I FACS FA| T2 AR N2 HoTCTa Swr*ly ey @ 2P 1 g
Swieces QefoRR IfRgS| B G TN WMETSE GPCGe AN (AT TS
TE @, ARED A FACS QA AMETS (@ SARYTOR*S3 A2 2o FCF 1
|
i e Ffwel 52 for or Fidwe & ReRsaier Fer Fw
TR FIETO! 4w [5=ifS a1 et fig afdfe w12 715 wams
I, e, g7 [e1gafe (T owawe FIN
WW@WWWWW@_WWWWQ
(T FHOIT CFIT) FATOR (3, W AZA-GRE @ e e
SIS T S TFGT 47 @ SR (AT FHT,
T IR TfANT 6 FEcd T, NI @ [ARrA@ThT
#
G372 G GfS 7 TRz, Ty A [T TS N LA TR
IS SZT-SRE IR @mad F99”
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5 TorTRe @q Soapiel @A ofe @b | wfe SN @Bt e e A7 ArgRe
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AL NI AGFE TF Fco (BN MY Nioeas TR~ A T
A0S AR W (FIF RERFHCE W Ao W ©f (12 O & (0392, (<98 A |

ok gew e TP *fe e e epe Tidiwel f[breea
TP *fe fofe 2 s wel, sfsr R, fFReerwsl, RS ©32 Jferad
TR SEPTRCS QiR 3R TSR (GO R

TR SCRA A (O AN HPe FAOR WeTd Geolel G2 Seoiteld
TF (1R FAOE 1 (P 9 FALT T ¢ FYrg TP | GRoNer 2[T
GFACL IO (A1 *PT 1 ARF 77| ©I2 Tl G ~IReema o) o[ gifefify Fdma
TR b e Teeiee Afefis om @ @ sl e g7 o
IS JeeT Swolceld Aoy | eeeicer efefafast msites e S e Fee |
2 2R (@ SO ALW GFN@ TSI 2fedi|

G SRS AN 4 2T wfoe o) aorg o Yergs TR 9 (Torg
PTGl ALY 2ol I 08 & e AW QR NIARTHAG 800 T IMIW
TFR RN T AQ™ 2@, (@O ¢ GRS MATN Twoted 28K 8 [ a=el
TR @3 9l AR [Rifae STea I @ TR AT IR, @A AS™M
TGS A1 SHAIRE THTS b SmRn fod, O IFLTTS; 7 GF6 SLqY =
@@EA (v e AW giehme FeE swete [vme wopiRd sfe
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g A T3 SgE Qe Fee Fife ifRidE, T g ¢ qemiios
JIENTE 2P & @ TSl WOb-& AT GNP FIEe @ erta I @
FRLI 2R 8! oG A i [ ew S =eels

“ SN QORI IS Gl S R FIFT & IR 37 97797 97E
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THNFS ST AT F2-TOIRI FAFTIIT A @ ) JoT Fe/TH077 43 [F5115 eqw
G VIS 27 FIFY FIRHT ARTOT PAC© (¥ Voo JRNGT GFCH [[FEIFANOE TATIY
FAOE GIF GFL VA A ORI GBI FRIANATGO! e T 7T FEFA
O FIFIT 307 FHCATZ (I [REIRCE A7 FI0 27 1)

ABSIs 359¢ FITET 3¢ ST FFACACH FHINEF WET i P L, HPNCT 0o STHA
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P (FET STLNGT) SN TGN FIIATT 88 6 S0 FqrRT FAISFC BT/
TN FICT 715 - SN Kot @ T3t [Aery I AR T 56 YT
TR WIS BT G417 P G 1T [ @ T G o FITHCAT P
R 975317 B/

3590 TETT b T ToFT ©facd AFAG MEN FeorT (St facer; @ AFEfere &% @y e
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(&7 3 T G 7] AT ©IReeT [P SRS ARG PO TR B %S 97
AREIo7 B [eI57] FCF [ERITT IR 290 TOFF, 3599 A0 PN (T L))
SICACHT ST K17 SIS [ N G G [T 97eT FFA)
NS TET AT @5 @ JZFG AT T AT (J AT FE FCARCTT O 4T
ST AR RS BCH A TR [T 9 AT P T RE ¢ AHORT [P
RITF (@ K4 [Reraefes M AEAfeT (@ AR /917 f’e ©f % (7RI TF1 Sos
SRR (TR TR SR €97 AT [Od 3 NIgave wel ke ol 9F
wIcacAT g9l 917 7 2/

Begrely, Sb TORTE FAT AG AF (BT [EITECE I TG FH T T
T ' sl FNEF [ RO TN I TR, [RF T AT S
SRR SISO 7, AT & ST S ey
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T4, de ¢ faoet g 3711”7

wefe fapefented FAfueam w4, WS, ¢ fFaore [y FaEs A=
TR e 2@ OF W G F0F Sroll AomE @ s At s
fasrasfenta fars #fi=e = |

510 feitom Swere wifthg 26 o AL™ AL AL N3 A N @
@ O3 FRETTR R -ACATE Yo Face o1 ©f oo w40 @ 7Aom
GB 00 AL A AF ©F A AN (FIEA [ERPACER S F6 26 (T NIV
HLGY ARG NG (el ¢ S Fa1| O */o{2l SRR ALY 97 T, AL @
“reret e <411




215

TR oG FeABCe MW AN qFA@ o w7 2ot ARa= (e
ATHL) W2, 2058 (108 HCAA 3O TR WZF) MRLFTIOSI Al AL
fRYI=I=E ACHAeE 2o zeace o)

«Q ZPTCT SIS AL (T AL B2, 2058 (2058 AT H© 72 ©ZH)
G IR Trg w4 gearer [ oy Ty 2w
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TLTHCAT SO TICRTTH 7 (), (©), (8), (), (¥), (9, 8 (¥)
97 AT [ T (2), (©), @ (8) HfeTHE 233, I3-
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(2058 IF >0 TR H2H) B vg@ ALRLITT b Nqr=ncs W | womice! Ie1 T,
IR S GRS A | W FAT @I67 [t [ o/ia wopmifs
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(9) 9Z TR () TIF ST JFT THANEC NGO 970 (@I
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SIZCR FIF [REY e AR
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O d5a¢ AT S¢ R WoE Tifod el qoaqes Fofana gop o[
TOIFRA @ @R Rl SRAFed ANEE A2 | I @A O
AT (VIR (B M “RA0I0 O 24 oo oIy Awre @gr=m
AN AGHifon Fo! e I g4 [plReife =g Amre @em=m JEs woss[
SETRYIFSTT 93 SILSII b &R FCOF dpae Ol Eeidl F93 fifbe wrer
FoW terw (| wwssd, The second Proclamation (Seventh Amendment)



216

Order, 1976 (Second Proclamation Order No. IV of 1976) s J=fzs
AN 7RI W4 AEATS WY AWM GIRM AN AL WAL ALHGT T
50¢ YCRMA THH 5 A o1 WRUITR b Seeon [WIeie 2[sgIow
FCEA, AL 39,0k, H5 QY TIFY Z(O SUFATOI FFA F41 |
CHAPTER IV
General provisions as to Supreme Court and High
Court.

105. Tenure of office of Judges of Supreme Court
and High Court . — (1) Subject to the provisions of

this artilce.- (@) a judge of the Supreme Court
shall hold office until he attains the age of sixty-five
years.

(b) a judge of the High Court Shall hold office until
he atains the age of sixty-two years.

(2) A Judge of the Supreme Court or of the High
Court shall not be removed from his office except by
an order of the President made pursuant to a
resolution of Parliament passed by a majority of not
less than two thirds of the total number of mebers of
Parliament on the ground of proved misbehaviour,
or incapacity.

(3) Parliament may by law regulate the procedure in
relation to a resolution under clasuee (2) and for
invstigation and proof of the misbehaviour or
incapacity of a Judge of the Supreme Court or of the
High Court.

(4) A judge of Supreme Court or of the High Court
may resign his office by writing under his hand
addressed to the President.

o7 TG @2 AFARS WY AW (M A IF6 2SS
@ONYS FABIRNCE O (Ve (SICHe fEAT TP AgAoR “W (q=gAreld =i
FEF GR (TG (G [G1Sq F=0 Sifl T 97 T b (Oqe #7212 g7 76
PIRERCS @ T ACFS (13 *171e TF F(F @2 Ol AT *M 7 I
S (TS (TAIEE fTET T2 TolelF S B WG *I7I2l TF FF (@A @
AR IRGOSIR T WL FE |

wressiw The  Proclamations  (Amendment)  Order, 1977
(Proclamations Order No. | of 1977) sy FANRS T @ TG &S
(EICeel fErIGe =AY TS So SRR FFR AL FA S5 T AL
AL FA GREHRIE SO 2 F Famet Afogiom T3

“(e) in entry 13 as so renumbered, in Chapter 1B as
substituted by that entry.

(i) in article 105, for clauses (2), (3) and (4) the
following shall be substituted, namely:-

“(2) A Judge of the Supre Court or the High Court
shall not be removed from office except in
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accordance with the following provisions of this
article.

(3) There shall be a Supreme Judicial Council, in
this article referred to as the Council, which shall
consist of the Chief Justice of Bangladesh, and the
two next senior Judges of the Supreme Court;
Provided that if, at any time, the Council is inquiring
into the capacity or conduct of a Judge who is a
member of the Council, or a member of the Council
is absent or is unable to act due to illness or other
cause, the Judge of the Supreme Court who is next in
seniority to those who are members of the Council
shall act s such member,

(4) The functions of the Council shall be-

(a) to prescribe a Code of Conduct to be observed by
the Judges of the Supreme Court and of the High
Court: and

(b) to inquire into the capacity or conduct of a Judge
of the Supreme Court or of the High Court or of any
other functionary who is not removable form office
except in like manner as a Judge of the Supreme
Court or of the High Court.

(5) Where, upon any information received from the
Council or from any other source, the President has
reason to apprehend that a Judge of the Supreme
Court or of the High Court-

(@) may have ceased to be capable of properly
performing the functions of his office by reason of
physical or mental incapacity, or

(b) may have been guilty of gross misconduct,

The President may direct the Council to inquire into
the matter and report its finding.

(6) If, after making the inquiry, the Council reports
to the President that in its opinion the Judge has
ceased to be capable of properly performing the
functions of his office or has been guilty of gross
misconduct, the President shall, by order, remove the
Judge from office.

(7) For the purpose of an inquiry under this article,
the Council shall regulate its procedure and shall
have, in respect of issue and execution of process,
the same power as the Supreme Court.

(8) A Judge of the Supreme Court or of the High
Court may resign his office by writing under his
hand addressed to the President.” And

(ii) in article 107, in clause (1), after the word
“period” at the end, the words and commas “as an
ad hoc Judge and such Judge, while so sitting, shall
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exercise the same jurisdiction, powers and functions
as a Judge of the Supreme Court” shall be added;”

GBI W T OHTA GG FAIS FAOH WAL TS| RIS O
qFF SR AARS FIA qF AT “AHA GG FISHER & TAT 3599 AN |
o379, The Second Proclamation (Tenth Amendment) Order, 1977
(Second Proclamation Order No. | of 1977) 43 W« SO Fo
TSR (G a2 AR AR A FCEH @R SIALSE A

GfefEe FIEfemg Tgq aF Sb e AL afegifre woa, 1 faers
“96. Tenure of office of Judges. — (1) Subject to the
othe provisions of this article, a Judge shall hold
office until he attains the age of sixty two years.
(2) A Judge shall not be removed from office except
in accordance with the following provisions of this
article.
(3) There shall be a Supreme Judicial Council, in
this article referred to as the Council, which shall
consist of the Chief Jusitice of Bangladesh, and the
two next senior Judge.
Provided that if, at any time, the Council is inquiring
into the capacity or conduct of a Judge who is a
member of the Council, or a member of the Council
is absent or is unable to act due to illness or other
cause, the Judge who is next in seniority to those
who are members of the Council shall act as such
member.
(4) The functions of the Council shall be-
(a) to prescribe a Code of Conduct to e observed by
the Judge; and
(b) to inquire into the capacity r conduct of a Judge
or of any other functionary who is not removable
from office except in like manner as a Judge.
(5) Where, upon any information received from the
Council or from any other source, the President has
reason to apprehend that a Judge-
() may have ceased to be capable of properly
performing the functions of his office by reason of
physical or mental incapacity, or
(b) may have been guilty of gross misconduct, the
President may direct the Council to inquire into the
matter and report its finding.
(6) If, after making the inquiry, the Council reports
to the President that in its opinion the Judge ha
ceased to be capable of properly performing the
functions of his office or has been guilty of gross
misconduct, the President shall, be order, remove the
Judge from office.
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(7) For the purpose of an inquiry under this article,
the Council shall regulate its procedure and shall
have, n respect of issue and execution of processes,
the same power as the Supreme Court.
(8) A Judge may resign his office by writing under
his hand addressed to the President. ”

TofE Sty R d599 AR S e o IRE I | W2S[ AR
TN G VLN GIG SLq4 =P (ARLA ¢ J& s 77 @efermE@ o
SRS FATT GIERRIE TS cem 72, AT FRTeice AL (A1 FTNL )
IS, 355 (355 AT > 7R SBF) O VLT SABATSIF (A4! AW T 2|

W2 AT pRfeitoT 3=t Srex Tugerey e 5.ob.200¢ | 4%
e Rerfetem ToRE [erefs «.f,qaw, 4w 2 or AR ¥R afsafs aeR
MATT AL (216 FAANGT ) B2, 3595 (d59d ATEI > 7 2H) (& SAY 3
QLT AT FCE | O M HRA@ CARER = [eRafs @, B, a1, v
T {[AiEa BifeRE T e . 9N AT TER 8 Sy [58
@, (Rem J 200u]} THAT oRefs @, &, av, et v o7 @3
afsxte aGR Tww e (ol [erie e sEes e [eeefe
«,f7,9¥, A 20FF G2 FIEF WG [oR [Koll oiF s wiftng 2o ade T«
TR FACO TN AR, O R o Fewye 2@l M [erelfe «, 7,
aN, AR 25 O SRS A gAY I @,

“We have held earlier held in general that there was
no legal existence of Martial Law and consequently of no
Martial Law Authorities, as such, all Proclamations etc.
were illegal, void ab initio and non est in the eye of law. This
we have held strictly in accordance with the dictates of the
Constitution, the supreme law to which all Institutions
including the Judiciary owe its existence. We are bound to
declare what have to be declared, in vindication of our oath
taken in accordance with the Constitution, otherwise, we
ourselves would be violating the Constitution and the oath
taken to protect the Constitution and thereby betraying the
Nation. We had no other alternative, rather we are obliged to
act strictly in accordance with the provisions of the
Constitution.

The learned Advocates for the respondents raised the
possibility of chaos or confusion that may arise if we declare
the said Proclamations, MLRs and MLOs and the acts taken
thereunder as illegal, void ab initio and non est. We are not
unmindful of such an apprehension although unlikely but we
have no iota of doubts about the illegalities of those
Proclamations etc. What is wrong and illegal shall remain so
for ever. There cannot be any acquiescence in case of an
illegality. It remains illegal for all time to come. A Court of
Law cannot extend benefit to the perpetrators of the
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illegalities by declaring it legitimate. It remains illegitimate
till eternity. The seizure of power by Khandaker Moshtaque
Ahmed and his band of renegades, definitely constituted
offences and shall remain so forever. No law can legitimize
their actions and transactions. The Martial Law Authorities
in imposing Martial Law behaved like an alien force
conquering Bangladesh all over again, thereby transforming
themselves as usurpers, plain and simple.

Be that as it may, although it is very true that
illegalities would not make such continuance as a legal one
but in order to protect the country from irreparable evils
flowing from convulsions of apprehended chaos and
confusion and in bringing the country back to the road map
devised by its Constitution, recourse to the doctrine of
necessity in the paramount interest of the nation becomes
imperative. In such a situation, while holding the
Proclamations etc. as illegal and void ab initio, we
provisionally condone the Ordinances, and provisions of the
various Proclamations, MLRs and MLOs save and except
those are specifically denied above, on the age old
principles, such as, Id quod Alias Non Est Llcitum,
Necessitas Licitum Facit (That which otherwise is not lawful,
necessity makes lawful), Salus populi suprema lex (safety of
the people is the supreme law) and salus republicae est
suprema lex (safety of the State is the supreme law).

In this connection it may again be reminded that
those Proclamations etc. were not made by the Parliament
but by the usurpers and dictators. To them, we would use
Thomas Fuller’s warning sounded over 300 years ago: ‘be
you ever so high, the law is above you.’ (Quoted from the
Judgment of Lord Dennings M.R. Gouriet V. Union of Post
Office Workers (1977) 1 QB 729 at page-762).

Fiat justitia, ruat caelum.
PART XXXVI: Summary
To summarise, we hold:

1. Bangladesh is a Sovereign Democratic Republic,
governed by the Government of laws and not of
men.

2. The Constitution of Bangladesh being the
embodiment of the will of the Sovereign People
of the Republic of Bangladesh, is the supreme
law and all other laws, actions and proceedings.
Must conform to it and any law or action or
proceeding, in whatever form and manner, if
made in violation of the Constitution, is void and
non est.
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The Legislature, Executive and the Judiciary are
the three pillars of the Republic, created by the
Constitution, as such are bound by its
provisions. The Legislature makes the law, the
Executive runs the government in accordance
with law and the Judiciary ensures the
enforcement of the provisions of the
Constitution.

All  Functionaries of the Republic and all
services of the Republic, namely, Civil Service,
Defence Services and all other services, owe its
existence to the Constitution and must obey its
edicts.

State of emergency can only be declared by the
President of the Republic on the advice of the
Prime Minister, in case of imminent danger to
the security or economic life of the Republic.

The Constitution stipulates a democratic
Republic, run by the elected representatives of
the people of Bangladesh but any attempt by any
person or group of persons, how high so ever, to
usurp an elected government, shall render
themselves liable for high treason.

A proclamation can only be issued to declare an
existing law under the Constitution, but not for
promulgating a new law or offence or for any
other purpose.

There is no such law in Bangladesh as Martial
Law and no such authority as Martial Law
Authority, as such, if any person declares
Martial Law, he will be liable for high treason
against the Republic. Obedience to superior
orders is itself no defence.

The taking over of the powers of the Government
of the People’s Republic of Bangladesh with
effect from the morning of 15" August, 1975, by
Khandaker Mushtaque Ahmed, an usurper,
placing Bangladesh under Martial Law and his
assumption of the office of the President of
Bangladesh, were in clear violation of the
Constitution, as such, illegal, without lawful
authority and without jurisdiction.

The nomination of Mr. Justice Abusadat
Mohammad Sayem, as the President of
Bangladesh, on November, 6, 1975, and his
taking over of the Office of President of
Bangladesh and his assumption of the powers of
the Chief Martial Law Administrator and his
appointment of the Deputy Chief Martial Law
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Administrators by the Proclamation issued on
November 8, 1975, were all in violation of the
Constitution.

11. The handing over of the Office of Martial Law
Administrator to Major General Ziaur Rahman
B.U., PSC., by the aforesaid Justice Abusadat
Mohammad Sayem, by the Third proclamation
issued on November 29, 1976, enabling the said
Major General Ziaur Rahman, to exercise all the
powers of the Chief Martial Law Administrator,
was beyond the ambit of the Constitution.

12. The nomination of Major General Ziaur
Rahman, B.U., to become the President of
Bangladesh by Justice Abusadat Mohammad
Sayem, the assumption of office of the President
of Bangladesh by Major General Ziaur Rahman,
B.U., were without lawful authority and without
jurisdiction.

13. The Referendum Order, 1977 (Martial Law
Order No.1 of 1977), published in Bangladesh
Gazette On 1% May, 1977, is unknown to the
Constitution, being made only to ascertain the
confidence of the people of Bangladesh in one
person, namely, Major General Ziaur Rahman,
B.U.

14. All Proclamations, Martial Law Regulations
and Martial Law Orders made during the period
from August 15, to April 9, 1979, were illegal,
void and non est because:

Those were made by persons without lawful
authority, as such without jurisdiction,

The Constitution was made subordinate and
subservient to those Proclamations, Martial Law
Regulations and Martial Law Orders,

Those provisions disgraced the Constitution which is
the embodiment of the will of the people of
Bangladesh, as such disgraced the people of
Bangladesh also,

From August, 15, 1975 to April 7, 1979, Bangladesh
was ruled not by the representatives of the people
but by the usurpers and dictators, as such, during the
said period the people and their country, the
Republic of Bangladesh, lost its sovereign republic
character and was under the subjugation of the
dictators,

The Proclamations etc., destroyed the basic
character of the Constitution, such as, change of the
secular character, negation of Bangalee nationalism,
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negation of Rule of law, ouster of the jurisdiction of

Court, denial of those constitute seditious offence.

15. Paragraph 3A was illegal, firstly because it
sought to validate the Proclamations, MLRs and
MLOs which were illegal, and secondly,
Paragraph 3A, made by the Proclamation
Orders, as such, itself was void.

16. The Parliament may enact any law but subject
to the Constitution. The Constitution (Fifth
Amendment) Act, 1979 is ultra vires, because:

Firstly, Section 2 of the Constitution (Fifth
Amendment) Act, 1979, enacted Paragraph 18, for
its insertion in the Fourth Schedule to the
Constitution, in order to ratify, confirm and validate
the Proclamations, MLRs and MLOs etc. during the
period from August 15, 1975 to April 9, 1979. Since
those Proclamations, MLRs, MLOs etc., were illegal
and void, there were nothing for the Parliament to
ratify, confirm and validate.

Secondly, the Proclamations etc., being illegal and
constituting offence, its ratification, confirmation
and validation, by the Parliament were against
common right and reason.

Thirdly, the Constitution was made subordinate and
subservient to the Proclamations etc.

Fourthly, those Proclamations etc. destroyed its
basic features.

Fifthly, ratification, confirmation and validation do
not come within the ambit of ‘amendment’ in Article
142 of the Constitution.

Sixthly, lack of long title which is a mandatory
condition for amendment, made the amendment void.

Seventhly, the Fifth Amendment was made for a
collateral purpose which constituted a fraud upon
the people of Bangladesh and its Constitution.

17. The Fourth Schedule as envisaged under Article
150 is meant for transitional and temporary
provisions, since Paragraph 3A and 18, were
neither transitional nor temporary, the insertion
of those paragraphs in the Fourth Schedule are



18.

19.

20.

21.

224

beyond the ambit of Article 150 of the
Constitution.

The turmoil or crisis in the country is no excuse
for any violation of the Constitution or its
deviation on any pretext. Such turmoil or crisis
must be faced and quelled within the ambit of the
Constitution and the laws made thereunder, by
the concerned authorities, established under the
law for such purpose.

Violation of the Constitution is a grave legal
wrong and remains so for all time to come. It
cannot be legitimized and shall remain
illegitimate forever, however, on the necessity of
the State only, such legal wrongs can be
condoned in certain circumstances, invoking the
maxims, Id quod Alias Non Est Licitum,
Necessitas Licitum Facit, salus populi est
suprema lex and salus republicae est suprema
lex.

As such, all acts and things done and actions
and proceedings taken during the period from
August 15, 1975 to April 9, 1979, are condoned
as past and closed transactions, but such
condonations are made not because those are
legal but only in the interest of the Republic in
order to avoid chaos and confusion in the
society, although distantly  apprehended,
however, those remain illegitimate and void
forever.

Condonations of provisions were made, among
others, in respect of provisions, deleting the
various provisions of the Fourth Amendment but
no condonation of the provisions was allowed in
respect of omission of any provision enshrined in
the original Constitution. The Preamble, Article
6,8,9,10,12,25, and 142 remain as it was in the
original Constitution. No condonation is allowed
in respect of change of any of these provisions of
the Constitution. Besides, Article 95, as amended
by the Second Proclamation Order No. IV of
1976, is declared valid and retained.

We further declare:
The Constitution (Fifth Amendment) Act,
1979 (Act 1 of 1979) is declared illegal and
void ab initio, subject to condonations of the
provisions and actions taken thereon as
mentioned above.
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i) The “ratification and confirmation” of The
Abandoned  Properties  (Supplementary
Provisions) Regulation, 1977 (Martial Law
Regulation No. VII of 1977) and
Proclamations (Amendment) Order, 1977
(Proclamation Order No. 1 of 1977) with
regard to insertion of Paragraph 3A to
Fourth Schedule of the Constitution by
Paragraph 18 of the Fourth Schedule of the
Constitution added by the Constitution (Fifth
Amendment) Act, 1979 (Act 1 of 1979), is
declared to have been made without lawful
authority and is of no legal effect.

We further direct the respondents to
handover the physical possession of the
premises, known as moon Cinema Hall at
11, Wiseghat, Dhaka, in favour of the
Petitioners, within 60 (Sixty) days from the
date of receipt of the copy of this Judgment
and Order.

In the result, the Rule is made absolute but
without any order as to costs.

Before, parting with the case, | would like to
express my deep gratitude to the learned
Advocates appearing in this case for their
unfailing assistance to us. | have enriched
my knowledge by their profound learning
and experience. | would like to put it on
record my deep appreciation for all of
them.”
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“353. We, therefore, sum up as under:

1. Both the leave petitions are dismissed;

2. The judgment of the High Court Division
is approved subject to the following
modifications:-
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(@) All the findings and observations in
respect of Article 150 and the Fourth
Schedule in the judgment of the High Court
Division are hereby expunged, and the
validation of Article 95 is not approved;

3. In respect of condonation made by the
High Court Division, the following
modification is made and condonations are
made as under:

(a) all executive acts, things and deeds done
and actions taken during the period from
15" August 1975 to 9™ April, 1979 which
are past and closed;

(b) the actions not derogatory to the rights
of the citizens;

(c) all acts during that period which tend

to advance or promote the welfare of the
people;

(d) all routine works done during the above
period which even the lawful government
could have done.

(e) (i) the Proclamation dated 8" November,
1975 so far it relates to omitting part VIA of
the Constitution;

the proclamations (Amendment) Order 1977
(Proclamations Order No.1 of 1977) relating to
Article 6 of the Constitution.

(iii) the Second Proclamation (Seventh Amendment
) Order, 1976 (Second Proclamation Order IV of
1976) and the Second Proclamation (Tenth
Amendment) Order, 1977 (Second Proclamation
Order No.1 of 1977) so far it relates to amendment
of English text of Article 44 of the Constitution;

(iv) the Second Proclamation (Fifteenth Amendment)
Order, 1978 (Second Proclamation Order No. IV of
1978) so far it relates to substituting Bengali text of
Article 44;

(v) The Second Proclamation (Tenth Amendment)
Order, 1977 (Second Proclamation Order No. 1 of
1977) so far it relates to inserting Clauses (2), (3),
(4), (5), (6) and (7) of the Article 96 i.e. provisions
relating to Supreme Judicial Council and also clause
(1) of Article 102 of the Constitution, and

(f) all acts and legislative measures which are in
accordance with, or could have been made under the
original Constitution.

354. While dismissing the leave petitions we are
putting on record our total disapproval of Martial
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Law and suspension of the Constitution or any part
thereof in any form. The perpetrators of such
illegalities should also be suitably punished and
condemned so that in future no adventurist, no
usurper, would dare to defy the people, their
Constitution, their Government, established by them
with their consent. However, it is the Parliament
which can make law in this regard. Let us bid
farewell to all kinds of extra constitutional adventure
forever.”
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