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This Rule Nisi was issued calling upon the respondents to show cause as to
why failure of the respondents to protect the hill at Tiger pass area under
Chittagong City Corporation in which Mayor house is being constructed
should not be declared illegal and without lawful authority and why a



direction should not be given to take legal action against the Mayor of
Chittagong City Corporation for destroying and cutting hill at Tiger pass,
Double mooring, Chittagong and why a direction should not be given upon
the respondents to remove all construction materials at the cost of City
Corporation, Chittagong and why a direction should not be given upon the
respondent no.2 to fill the soil of the hill at Tigerpass, Doublemooring
Thana, under Chittagong City Corporation at their cost and/or such other or
further order or orders passed as to this Court may seem fit and proper.

Subsequently, on 14.12.2014 this Court passed an order of stay of all sorts of
construction of the Mayor Bhaban in Chittagong at Tigerpass for a period of
3(three) months from date.

Mr. Manzill Murshid, the learned advocate for the petitioner has filed this
writ petition as a Public Interest Litigation (PIL) and sought a direction upon
the respondents to stop the cutting of hills in Tigerpass area under
Chittagong City Corporation, violating the provisions of law as well as
avoiding the direction given in Writ Petition no.10848 of 2013. The
petitioner also sought a direction to take legal action against the persons who
are liable for hill cutting. Mr. Manzill Murshid, submits that by way of hill
cutting, in violation of the provisions of law, the normal existence of hills
has been threatened as well as it has seriously affected the environment and
it, involves great public importance. He further submits that disregarding
laws and legal provisions people are cutting hills of different area’s of
Chittagong and constructing houses. Failure to ensure proper
implementation of laws by the respondents caused enough damage to the
environment and adversely affecting the hills. Under these circumstances,
the respondents are legally bound to protect the hills of Tigerpass under
Chittagong City Corporation (CCC) in accordance with law. The duty and
responsibility vested upon the respondents to serve the people and to take
initiative of lawful steps. The respondents are also duty bound to obey the
provisions of law, but the respondents have failed to perform their duties and
responsibilities as vested upon them and also failed to protect the above
mentioned hills, which is illegal. He also submits that on the basis of the
report published in the Daily Prothom Alo on 30.09.2013 earlier a writ
petition being no.10848 of 2013 was filed by the petitioner before this Court
and rule was issued. Thereafter, on 04.06.2014 after hearing the parties this
Court was pleased to pass a judgment disposing the Rule with some
observations. In the observation, the respondent-CCC was allowed to make
construction on the hill if all the concerned authorities give permission to do
s0. Mr. Manzill Murshid further submits that totally ignoring the observation
of this Court the Mayor of CCC has been continuing construction of the
building destroying hill without any proper permission. He further submitted
that a member of the petitioner’s organization visited the place on
28.11.2014 and found that, violating the provision of law construction was
going on. Though in the judgment it was observed that construction can be
done only after obtaining permission from the concerned authorities, but
during the visit it was found that without obtaining any permission from the
environment department the construction was going on. Some photographs
were taken in which it is evident that top of the hill has been destroyed and



heavy construction has been made. Mr. Murshid emphatically submits that
this is not only illegal, but also danger to the environment. He stated that one
officer of Chittagong Environment Directorate namely Mr. Shahidul Islam
informed the petitioner over telephone that no permission was given to the
CCC in respect of the construction by way of cutting hills. Mr. Shahidul
Islam was requested by the petitioner to visit the place and stop construction,
but no steps were taken so far. Mr. Manzill Murshid also stated that although
such kinds of activities were continuing, the concerned authorities were
silent and did not perform their duties properly. Consequently hill has been
destroying in Chittagong area so the nature is going lost it’s character which
is seriously affecting the environment.

Mr. Manzill Murshid also submits that in the judgment pronounced in Writ
Petition n0.10848 of 2013 their Lordships held that “On perusal of the
submission of the learned advocate of both the sides, the petitioner, affidavit
in opposition and the available documents it very evident to note that the
respondent nos.1,3 to 5 have undertaken of the project though on the same
site on which there was a building i.e. old Superintendent of Police’s
Banglo, which is evident from the Khatian (annexure-6), however, this
respondents did not acquire the necessary permission from the concerned
authorities, as such, we are of the view that the respondents may construct
and undertake the project subject to approval from all the concerned
authorities, specially the Deputy Commissioner, Chittagong and the
Department of Environment, and any other, if necessary.” But the
respondents certificate shows that till this date they could not obtain any
permission from the Deputy Commissioner or from the Department of
Environment. In the circumstances, they may be directed not to take any
initiative for further construction and to remove all construction from the
site.”

Mr. Magbul Ahmed, the learned advocate appearing on behalf of the
respondent no.2-CCC by filing an affidavit in opposition denied all material
allegations brought against him and submitted that the hill in question is
owned by the CCC. On those places the CCC has been making a building for
the purpose of residence of the Mayor. They are not cutting any hill they
have been constructing the building on a plain land.

Mr. Biswajit Roy, the learned Deputy Attorney General in pursuance of the
order of this Court submitted an affidavit in compliance. In annexure-5 of
this affidavit it is very clear that the environment directorate by giving a
notice to the Chief Engineer of CCC and the contractor asked them to show
cause as to why action shall not be taken against them for constructing the
building and razing the hill in question without Environment Clearance
Certificate from the Department of Environment. The date of hearing was
fixed on 15.12.2014 regarding the permission for construction of the Mayor
Bhaban. But subsequently till this date the Environment Directorate did not
give any permission to the petitioner to build the construction.

We have gone through the writ petition, affidavit in opposition, affidavit in
compliance and the annexures annexed thereto. We have also considered the
submissions of the learned advocates for both the sides as well as the



relevant provisions of law. As per provision of section 6Kha of the
Environment Conservation Act, 1995 that there is a clear bar to cut any hill
without permission of the concerned authority. Section 6Kha of the said Act
runs as follows:

“O3) NG oI TNF Y- - T T I BT FEF FIHF I WA TR T
TR AfdiTa MEETaT I FAmdT T TSNErEmmGT WAC @ foen Foq /41
G54 (cutting and/or razing) 331 A2 s

T NS U (3, TR SO T ST AT RGAG VG (P NG Il
157 FCe J1 (T T W2 ACH/

Mr. Manzill Murshid, the learned advocate took us to the Article 18A of the
Constitution which has been added in our Constitution by 15" amendment.
The provision of Article 18A runs as follows:

“The State shall endeavour to protect and improve the environment and to
preserve and safeguard the natural resources, biodiversity, wetlands, forests
and wild life for the present and future citizens.”

Though this policy is not enforceable through any Court, but we must keep it
in our mind that this is our State policy. For the present and future
generation proper environment should be conserved. Since the respondents
have not yet received any clearance certificate from the concerned authority
to construct any building till this date, we are of the view that legally the
respondent no.2 still is not in a position to construct the Mayor Bhaban. We
find merit in the argument made by the learned advocate for the petitioner.
Accordingly, the Rule is made absolute.

However, the respondent no.5 is directed to dispose of the application made
by the Chittagong City Corporation, the respondent no.2 on 21.01.2014
within 2(two) months from the date of receipt a copy of this judgment in
accordance with law.

Let a copy of this judgment be communicated at once.



